ATTACHMENT  B


AMERICAN MANAGEMENT SYSTEMS, INCORPORATED�THIRD PARTY SOFTWARE ACCESS AGREEMENT


This is a Third Party Software Access Agreement (“Access Agreement”) dated as of ___________, 2001 (the “Effective Date”), by and between American Management Systems, Incorporated (“AMS”), a Delaware corporation having its principal place of business at 4050 Legato Road, Fairfax, Virginia, 22033, and ____________________ (“Contractor”), a ____________ corporation having a principal place of business at ____________________________________.


ACKNOWLEDGMENTS


AMS and Mississippi Department of Environmental Quality (“Licensee”) have entered into a certain Fixed Price Agreement dated April 14, 1999 (the “License Agreement”), under which AMS licensed to Licensee certain proprietary software referred to as the AMS Proprietary Software (the “Software”) and related AMS materials.  As used in this Access Agreement, the term “Software” means the software and related materials licensed to Licensee under the License Agreement, any modifications, supplements and alterations to such software and related materials, and any derivative or updated works based upon such software and related materials.


Licensee and Contractor have entered into a [insert agreement title] dated [insert agreement date] (the “Services Agreement”) pursuant to which Contractor will provide [describe services, for example: automated data processing and related services] (“Services”) to Licensee. 


In the course of performing the Services, Contractor will receive or otherwise have access to the Software and other AMS information concerning AMS or the Software that is confidential, proprietary or trade secret to AMS.  AMS desires to have all such information kept in strict confidence and used only in accordance with and subject to the terms and conditions of this Access Agreement.


AMS and Contractor agree that each has received sufficient consideration for their respective performances under this Access Agreement. 


CONFIDENTIALITY


Contractor agrees that:  (i) the Software is proprietary to AMS; (ii) neither legal nor equitable title to the Software passes to Contractor under this Access Agreement; (iii) the Software constitute valuable assets of AMS; and (iv) any information with respect to the Software is confidential and proprietary to AMS.


Contractor may not permit the duplication, reproduction, or copying of the Software or permit the Software to be made available for any purpose to any third party whatsoever, except as expressly authorized by this Access Agreement, without the prior written consent of AMS.  Contractor agrees not to disassemble, decompile, or reverse engineer the Software for its own purposes or that of any third party.  Contractor further agrees not to use the Software for its own benefit or the benefit of any third party.


Contractor may have access to the Software, but solely to the extent necessary and for the exclusive purpose of permitting Contractor to perform the Services for Licensee, and subject to the provisions of this Access Agreement.


In no event may the original or any copies of the Software leave the following permitted site(s) without the prior written approval of AMS, which AMS will not unreasonably withhold: Licensee’s facilities in the State of Mississippi.


Contractor will not disclose the Software to any third party without AMS’s prior written approval.  Contractor further agrees to limit disclosure of the Software to those of Contractor’s employees who are identified on Exhibit B (“Permitted Employees”) and who have a need to know in order for Contractor to perform its obligations under the Services Agreement.  Prior to gaining access to the Software, each Permitted Employee must execute a legally binding written agreement with Contractor (“Employee Agreement”).  The Employee Agreement must (A) subject the Permitted Employee to the obligations and representations set forth in this Access Agreement, (B) acknowledge AMS’s rights in the Software, and (C) name AMS as an express intended third party beneficiary.


As an inducement to AMS to enter into this Access Agreement, Contractor agrees that, during the period specified below, none of the Permitted Employees will be placed on any projects or proposed projects (including the preparation of proposals and bids) pursuant to which Contractor is offering (i) to license to the recipient of the proposal any application software that is a competitive alternative to the Software, or (ii) to modify, enhance, maintain or support the Software for any customer, other than Licensee, who is or becomes a licensee of the Software.  In addition, Contractor agrees that, during the period specified below, neither Contractor nor any of the Permitted Employees will (A) divulge or otherwise disclose to third parties, other than Licensee, that they have any familiarity with or knowledge of the Software, nor (B) disparage AMS or the Software, in either case for the purpose of marketing application software that is a competitive alternative to the Software or for the purpose of offering to modify, enhance, maintain or support the Software for any prospective customer who is at that time a licensee of the Software.  The foregoing restrictive covenants will apply to each Permitted Employee during the time such Permitted Employee has access to the Software or related AMS materials and for a period of five years after the Permitted Employee last had access to the Software or related AMS materials.  Contractor acknowledges and agrees that the restrictive covenants set forth in this paragraph are reasonable and that its failure to comply strictly with any of them will entitle AMS to terminate this Access Agreement for cause immediately upon written notice to Contractor and Licensee.


The provisions of this section 2 shall remain in full force and effect and otherwise survive the expiration or termination of this Access Agreement.


EXCLUSION OF WARRANTIES


NO WARRANTIES OR REMEDIES PROVIDED BY AMS TO LICENSEE UNDER THE LICENSE AGREEMENT ARE MADE AVAILABLE TO OR INURE TO THE BENEFIT OF CONTRACTOR.  NOTHING IN THIS ACCESS AGREEMENT MAY BE CONSTRUED AS CREATING ANY REPRESENTATION, OBLIGATION, OR WARRANTY ON THE PART OF AMS.  AS BETWEEN AMS AND CONTRACTOR, THE SOFTWARE IS AS-IS AND WITHOUT WARRANTIES OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND ANY WARRANTIES ARISING FROM COURSE OF DEALING, COURSE OF PERFORMANCE OR USAGE OF TRADE.


LIMITATION OF LIABILITY


AMS WILL HAVE NO LIABILITY TO CONTRACTOR FOR ANY CLAIMS ARISING OUT OF OR RELATING TO THIS ACCESS AGREEMENT.


In no event will AMS be liable for:  (1) any damages caused by the failure of Contractor, Licensee or their respective affiliates or suppliers to perform any of their responsibilities; (2) any claims or damages arising out of or related to modifications made to the Software by Contractor or the use of any portions of the Software that have been modified by Contractor; (3) any claims or demands of third parties; or (4) any lost profits, loss of business, loss of use, lost savings or other consequential, special, incidental, indirect, exemplary or punitive damages, even if AMS has been advised of the possibility of such damages.


Contractor will, at its own expense, settle or defend AMS in all claims or actions by third parties arising out of or relating to the Services or to Contractor’s use of or inability to use the Software and Documentation and will pay all settlements, costs, damages, and legal fees and expenses finally awarded.  AMS must promptly notify Contractor in writing of the claim, provide Contractor a copy of all information received by AMS with respect to the claim or action, cooperate with Contractor in defending or settling the claim or action, and allow Contractor to control the defense and settlement of the claim or action, including the selection of attorneys.  AMS will have the right to participate in the settlement or defense of any such claim or action at its own expense.  If, as a result of Contractor’s negligence, AMS or AMS’s employees suffer personal injury or property damage, Contractor will reimburse AMS for that portion of any claims AMS actually pays for which Contractor is legally liable.


GENERAL


Contractor agrees to comply fully will all relevant export laws and regulations of the United States to ensure that no information or technical data provided pursuant to this Access Agreement is exported or re-exported directly or indirectly in violation of law.


Contractor may not assign or otherwise transfer this Access Agreement without the prior written consent of AMS.  Any purported assignment in violation of the preceding sentence will be void and of no effect.  This Access Agreement will be binding upon the parties’ respective successors and permitted assigns.


Any notice or other communication required or permitted to be made or given by any party pursuant to this Access Agreement will be in writing, in English, and will be deemed to have been duly given:  (i) five (5) business days after the date of mailing if sent by registered or certified U.S. mail, postage prepaid, with return receipt requested; (ii) when transmitted if sent by facsimile, provided a confirmation of transmission is produced by the sending machine and a copy of such facsimile is promptly sent by another means specified in this section; or (iii) when delivered if delivered personally or sent by express courier service.  All notices will be sent to the receiving party with a copy to the other party and Licensee at their respective addresses as set forth below or at such other address as any such party will have specified in a notice given in accordance with this section:


In the case of Licensee:�
With a copy to:�
�
Mississippi Department of Information Technology Services


301 North Lamar Street, Suite 508


Jackson, Mississippi  39201-1495�Attn:  David L. Litchliter, Executive Director�Fax:  ______________�
Mississippi Department of Environmental Quality


2380 Highway 80 West


Southport Center


Jackson, Mississippi 39204�Attn:  James I. Palmer, Executive Director�Fax:  _______________�
�
In the case of AMS:�
With a copy to:�
�
American Management Systems, Incorporated�12601 Fair Lakes Circle


Fairfax, Virginia 22003�Attn:  Gary D. Labovich�Fax:	(703) 227-6704�
American Management Systems, Incorporated�12601 Fair Lakes Circle


Fairfax, Virginia 22003�Attn:  Jennifer C. Burns�Fax:	(703) 227-7682�
�
In the case of Contractor:�
With a copy to:�
�
__________________________�__________________________�__________________________�Attn:  _____________________�Fax:  ______________�
___________________________�___________________________�___________________________�Attn:  ______________________�Fax:  _______________�
�
This Access Agreement constitutes the entire agreement between the parties with respect to its subject matter, and supersedes all other prior or contemporaneous communications between the parties (whether written or oral) relating to the subject matter of this Access Agreement.  This Access Agreement may be modified or amended solely in a writing signed by all parties.


This Access Agreement will be governed by the laws of Mississippi.


The provisions of this Access Agreement shall be deemed severable, and the unenforceability of any one or more provisions shall not affect the enforceability of any other provisions.  In addition, if any provision of this Access Agreement, for any reason, is declared to be unenforceable, the parties shall substitute an enforceable provision that, to the maximum extent possible in accordance with applicable law, preserves the original intentions and economic positions of the parties.


No failure or delay by either party in exercising any right, power or remedy will operate as a waiver of such right, power or remedy, and no waiver will be effective unless it is in writing and signed by the waiving party.  If either party waives any right, power or remedy, such waiver will not waive any successive or other right, power or remedy the party may have under this Access Agreement.


Any provision of this Access Agreement that imposes or contemplates continuing obligations on a party will survive the expiration or termination of this Access Agreement, including but not limited to sections 2, 3 and 4.


Each party has caused its authorized representative to execute this Agreement as of the Effective Date.


American Management Systems, Incorporated (AMS)�
�
________________________________ (Contractor)�
�
By:				�
�
By:				�
�
Name:				�
�
Name:				�
�
Title:				�
�
Title:				�
�
Date:				�
�
Date:				�
�



�
EXHIBIT A – PERMITTED EMPLOYEE FORM


AMERICAN MANAGEMENT SYSTEMS, INCORPORATED


Third Party Access Agreement





I have read the Third Party Access Agreement between American Management Systems, Incorporated and [Contractor], made effective as of _____________, ______ (the “Agreement”).  I understand the terms and conditions of the Agreement.  In consideration for being permitted to have access to the Confidential Information, I agree to be bound by the terms and conditions of the Agreement and, in particular, to use every reasonable effort to protect the Confidential Information disclosed to me.





___________________________________


Print Name


___________________________________


Signature


___________________________________


Date�
EXHIBIT B – PERMITTED EMPLOYEE LIST


AMERICAN MANAGEMENT SYSTEMS, INCORPORATED


Third Party Access Agreement
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