

Memorandum for General RFP Configuration
To:	Vendors with current valid proposal for General RFP #37413741 for Computer Hardware and Software
From:	Craig P. Orgeron, Ph.D.
[bookmark: CC]CC:	IT Project File Number 41032IT Project File Number 41032
[bookmark: Date]Date:	April 23, 2014
[bookmark: Desc]Subject:    Letter of Configuration (LOC) Number 41032 for Remote Application Publishing Software & ServicesLetter of Configuration (LOC) Number 41032 for Remote Application Publishing Software & Services for the Mississippi Department of Human ServicesMississippi Department of Human Services MDHS(MDHS)
[bookmark: CName]Contact Name:		Patti IrgensPatti Irgens		
[bookmark: CNum]Contact Phone Number: 	601-432-82238223
[bookmark: Cemail]Contact E-mail Address:	Patti.IrgensPatti.Irgens@its.ms.gov
The Mississippi Department of Information Technology Services (ITS) is seeking software and services described below on behalf of the Mississippi Department of Human Services (MDHS).
Our records indicate that your company currently has a valid proposal on file at ITS in response to General RFP #3741 for Computer Hardware and Software.  Please review this document to determine if your company offers products, software and/or services that meet the requirements of this project.  Written responses for the requested products, software and/or services will be considered.  
GENERAL LOC INSTRUCTIONS
1.1 Beginning with Item 2, label and respond to each outline point as it is labeled in the LOC.
1.2 The Vendor must respond with “ACKNOWLEDGED,” “WILL COMPLY,” or “AGREED” to each point in the LOC including the attached Standard Software License and Maintenance Agreement, (Attachment D), as follows:
1.2.1 “ACKNOWLEDGED” should be used when a Vendor response or Vendor compliance is not required.  “ACKNOWLEDGED” simply means the Vendor is confirming to the State that he read the statement.  This is commonly used in sections where the agency’s current operating environment is described or where general information is being given about the project.
1.2.2 “WILL COMPLY” or “AGREED” are used interchangeably to indicate that the Vendor will adhere to the requirement.  These terms are used to respond to statements that specify that a Vendor or Vendor’s proposed solution must comply with a specific item or must perform a certain task. 
1.3 If the Vendor cannot respond with “ACKNOWLEDGED,” “WILL COMPLY,” or “AGREED,” then the Vendor must respond with “EXCEPTION.”  (See instructions in Item 15 regarding Vendor exceptions.)
1.4 Where an outline point asks a question or requests information, the Vendor must respond with the specific answer or information requested in addition to “WILL COMPLY” or “AGREED”.
1.5 In addition to the above, Vendor must provide explicit details as to the manner and degree to which the proposal meets or exceeds each specification.  
GENERAL OVERVIEW AND BACKGROUND

The Mississippi Department of Human Services (MDHS) Division of Family and Children Services (DFCS) is seeking a Vendor to provide a software solution, and support services to design, install, setup, test, and implement an environment to publish, launch and run the Mississippi Automated Child Welfare Information System (MACWIS) Application from a Windows Server 2003 R2 32-bit Enterprise Edition that will integrate with a XenApp 6.5 published desktop.  This solution must support 1,500 concurrent users using XenApp 6.5 published server shared desktops running on Windows 2008 R2 Enterprise Edition.  The Vendor will need to provide services as well as software in order to integrate the published MACWIS application into the XenApp published desktop.
 
Currently DFCS is using a Windows Server 2003 desktop published using Citrix Presentation Server 4.5.  All applications used, including MACWIS, are currently installed locally on each server used.  This environment will no longer be supported by Citrix or Microsoft necessitating a move to a new infrastructure.  MDHS DFCS is moving to Citrix XenApp 6.5 Platinum Edition to provide applications, software and printing services for the County Offices and other remote users. The Citrix environment is supported by MDHS Division of Management Information Systems (MIS).  MDHS DFCS Citrix XenApp 6.5 Platinum Edition Environment resides on a VMware 5.5 virtual environment and a Windows 2008 R2 Enterprise Edition OS. The environment is located at the Mississippi Information Technology Services (ITS) Data Center in Jackson, Mississippi.  DFCS has 1,500 users that access Citrix from the State and County Offices and remote locations. The County Office staff and remote users access all software and applications via Citrix using Wyse Terminals, PC’s and laptops. This environment is not yet in production.
 
The Citrix XenApp 6.5 Platinum Edition Environment includes a Provisioning Services (PVS), EdgeSight for Citrix XenApp, Web Interface, User Profile Manager and two (2) NetScaler MPX 8200 Enterprise.
 
Software: 
· Citrix XenApp 6.5 Platinum Edition 
· Crystal Reports 10 
· EntireX Communicator 7.3.1 
· Adobe Reader 11.0.01 
· PTouch Editor 5.0 
· Libre Office 4.2

Application: 
· Mississippi Automated Child Welfare Information System (MACWIS) (application written and controlled by MDHS/MIS) 
The MACWIS Application was developed in Microsoft Visual Basic Language to allow the EntireX Communicator to Connect to the ADABAS Database (Mainframe).  The EntireX Communicator accesses the Natural/ADABAS database to capture and display data for users.  All MACWIS online reports are generated using Access and Crystal Reports. Several MACWIS related web interfaces were developed in ASP.NET, VB.NET, C# and backend SQL Server.

MDHS is seeking a vendor to provide Remote Application Publishing Software & Services for their MACWIS application.
PROCUREMENT PROJECT SCHEDULE

	Task
	Date

	Release of LOC
	Friday, April 25, 2014

	Deadline for Vendors’ Written Questions
	[bookmark: ClarDate]Wednesday, February 20, 2013Friday, May 9, 2014 at 3:00 p.m. Central Time

	Addendum with Vendors’ Questions and Answers
	Friday, May 16, 2014

	Proposals Due 
	[bookmark: DueDate]Friday, May 2, 2014Friday, May 23, 2014 at 3:00 p.m. Central Time

	Begin Proposal Evaluation/Interviews
	Tuesday,  May 27 , 2014

	Vendor Presentations
	Friday, June 6, 2014

	Notification of Award 
	Friday, June 13, 2014

	Begin Contract Negotiations/Execution
	Friday, June 13, 2014

	Awarded Work to Tentatively Begin
	[bookmark: StartDate]FridayMonday, May 19, 2014, June 27, 2014


STATEMENTS OF UNDERSTANDING 
2. 
3. 
4. 
4.1 From the issue date of this LOC until a Vendor is selected and the selection is announced, responding Vendors or their representatives may not communicate, either orally or in writing regarding this LOC with any statewide elected official, state officer or employee, member of the legislature or legislative employee except as noted herein.  To ensure equal treatment for each responding Vendor, all questions regarding this LOC must be submitted in writing to the State’s Contact Person for the selection process, no later than the last date for accepting responding Vendor questions provided in this LOC.  All such questions will be answered officially by the State in writing.  All such questions and answers will become addenda to this LOC.  Vendors failing to comply with this requirement will be subject to disqualification.
4.1.1 The State contact person for the selection process is:  Patti Irgens, Technology Consultant, 3771 Eastwood Drive, Jackson, Mississippi 39211, 601-432-8223, Patti.Irgens@its.ms.gov.
4.1.2 Vendor may consult with State representatives as designated by the State contact person identified in 4.1.1 above in response to State-initiated inquiries.  Vendor may consult with State representatives during scheduled oral presentations and demonstrations excluding site visits.
4.2 The Vendor must provide pricing for all software, maintenance, and support for the proposed solution.  
4.3 Vendor must be aware that ITS reserves the right to award this project to one or more Vendors if advantageous to the State.
4.4 Vendor must be aware that the specifications detailed below are minimum requirements.  Should Vendor choose to exceed the requirements, Vendor must indicate in what manner the requirements are exceeded. 
4.5 All specifications listed in this document are intended to be open and competitive.  Vendors are encouraged to question any specification that appears to be closed and/or restricts competition.
4.6 The State reserves the right to solicit Best and Final Offers (BAFOs) from Vendors, principally in situations in which proposal costs eclipse available funding or the State believes none of the competing proposals presents a Best Value (lowest and best proposal) opportunity.  Because of the time and expense incurred by both the Vendor community and the State, BAFOs are not routinely conducted.  Vendors should offer their best pricing with the initial solicitation.  Situations warranting solicitation of a BAFO will be considered an exceptional practice for any procurement.  Vendors that remain in a competitive range within an evaluation may be requested to tender Best and Final Offers, at the sole discretion of the State.  All such Vendors will be provided an equal opportunity to respond with a Best and Final Offer under a procedure to be defined by the State that encompasses the specific, refined needs of a project, as part of the BAFO solicitation.  The State may re-evaluate and amend the original project specifications should it be deemed necessary in order to improve the opportunity for attaining Best Value scenarios from among the remaining competing Vendors.  All BAFO proceedings will be uniformly conducted, in writing and subject to solicitation by the State and receipt from the Vendors under a precise schedule.
4.7 Vendor acknowledges that if awarded, it will ensure its compliance with the Mississippi Employment Protection Act, Section 71-11-1, et seq. of the Mississippi Code Annotated (Supp2008), and will register and participate in the status verification system for all newly hired employees. The term “employee” as used herein means any person that is hired to perform work within the State of Mississippi. As used herein, “status verification system” means the Illegal Immigration Reform and Immigration Responsibility Act of 1996 that is operated by the United States Department of Homeland Security, also known as the E-Verify Program, or any other successor electronic verification system replacing the E-Verify Program. Vendor will agree to maintain records of such compliance and, upon request of the State, to provide a copy of each such verification to the State.
4.8 Vendor acknowledges that violating the E-Verify Program (or successor thereto) requirements subjects Vendor to the following: (a) cancellation of any state or public contract and ineligibility for any state or public contract for up to three (3) years, with notice of such cancellation being made public, or (b) the loss of any license, permit, certification or other document granted to Vendor by an agency, department or governmental entity for the right to do business in Mississippi for up to one (1) year, or (c) both.  Vendor would also be liable for any additional costs incurred by the State due to contract cancellation or loss of license or permit.
4.9 Vendor acknowledges and certifies that any person assigned to perform services hereunder meets the employment eligibility requirements of all immigration laws of the State of Mississippi.
4.10 Subject to acceptance by ITS, the Vendor acknowledges that by submitting a proposal, the Vendor is contractually obligated to comply with all items in this LOC, including the Standard Software License and Maintenance Agreement, Attachment D if included herein, except those listed as exceptions on the Proposal Exception Summary Form.  If no Proposal Exception Summary Form is included, the Vendor is indicating that he takes no exceptions.  This acknowledgement also contractually obligates any and all subcontractors that may be proposed.  Vendors may not later take exception to any point during contract negotiations. 
FUNCTIONAL/TECHNICAL SPECIFICATIONS
5. 
5.1 The proposed solution must reside on equipment in the ITS State Data Center located at 3775 Eastwood Drive, Jackson, Mississippi.  Refer to Item 6, State Infrastructure and Network Requirements of this LOC for more details.
5.2 MDHS requires the Project consist of four Phases: Design, Install and Setup, Test and Implementation for 1,500 users that connect thru a Citrix XenApp 6.5\VMware 5.5 environment with Windows 2008 R2 Server OS 64-bit.   All Phases must be completed by November 30, 2014.
5.3 Proposed solution must:
5.3.1 Vendor proposed application must run on Windows Enterprise Server 2003 R2 32-bit, ITS acknowledges that Windows Enterprise Server 2003 R2 32-bit is nearing end of life. Vendor must provide documentation on how software will continue to function in this environment.  
5.3.2 Load balance between back end application servers. Vendor must describe in detail how their solution will work.
5.3.3 Include a Session Manager. Vendor must describe in detail how their solution will work.
5.3.4 Use Single Sign On by passing Network login (Active Directory credentials) through. Vendor must describe in detail how their solution will work.
5.3.5 Launch application from icon on the Citrix desktops and a web interface Vendor must describe in detail how their solution will work.
5.3.6 Run in a VMware Virtual Environment. Vendor must state the versions of VMware their propose solution can run in. 
5.3.7 Support 1,500 concurrent users. Vendor must state maximum concurrent users the software can handle.
5.3.8 Be able to use local desktop printing and print server printing
5.3.9 Graphical User Interface for Management and Monitor. Vendor must describe in detail how their solution will work. 
5.3.9.1 Vendor must discuss this more in the Vendor presentation.
5.4 If Vendor Remote Application Publishing Software & Services solutions requires an appliance be used they must describe the purpose and specification. Must be included in Attachment A Cost Information Form.
5.5 If any component(s) necessary for operation of the requested system is omitted from Vendor’s proposal, Vendor must be willing to provide the component(s) at no additional cost.  This includes, but is not limited to, all necessary to render the configuration fully operational. 

6. STATE INFRASTRUCTURE AND NETWORK REQUIREMENTS

6.1 Network Communication/Security Requirements
6.1.1 The proposed solution must be able to operate within the existing network structure. The Vendor can also find details on the State Network domain in the Infrastructure and Architecture plan located at the following address:
http://www.its.ms.gov/Services/Documents/InfrastructurePlan.pdf
6.1.1.1 Remote MDHS sites are using MPLS based services and are attached ranging from Net VPN, DSL, and multi-megabit based services.
6.1.2 Vendor must describe in the proposal submitted in response to this LOC, how the network communication and security requirements will be accomplished. The proposed solution must meet or exceed the following minimum requirements:
6.1.2.1 Applications must not run any service or program as user root, super administrator, super user, administrator, or supervisor. Only sufficient rights as needed to run the service or program shall be assigned to the running sign-on.
6.1.2.2 All web applications being contacted through the Internet will interact with a reverse proxy for this access. Production applications requiring proxy services must also use proxy access for Development environments.
6.1.2.3 The IP of origin for all elements communicating with these applications must be identified and submitted along with the list of ports on which the application will be accessed.
6.1.2.4 Any solution proposed in response to this LOC must be in compliance with the State of Mississippi’s Enterprise Security Policy.  The Enterprise Security Policy is based on industry-standard best practices, policy, and guidelines and covers the following topics: web servers, email, virus prevention, firewalls, data encryption, remote access, passwords, servers, physical access, traffic restrictions, wireless, laptop and mobile devices, disposal of hardware/media, and application assessment/certification. Given that information security is an evolving technology practice, the State reserves the right to introduce new policy during the term of the contract resulting from this LOC and require the Vendor to comply with same in the event the industry introduces more secure, robust solutions or practices that facilitate a more secure posture for the State of Mississippi.  This policy can be obtained by contacting the State contact person provided in 4.1.1. 
6.1.2.5 During the design phase, prior to any implementation work, all TCP/IP ports must be identified for all communicating parts of the applications. Any ports not identified and opened specifically will be blocked by default.
6.1.2.6 Inbound connections from the Internet will be restricted to only ports TCP 80 and TCP 443, for only HTTP and HTTPS protocols.  No other inbound-initiated ports will be allowed to servers residing on the State Network unless entering the state network over a VPN.
6.1.2.7 [bookmark: _GoBack]Database and application security assessments must be performed when an application is modified or updated before moving to production.
6.1.2.8 Vendor must fully detail the firewall requirements for the proposed applications.
6.1.2.9 Vendor must fully detail and diagram traffic patterns of all applications across all network segments.
6.1.2.10 Vendor must support OS and application security patches in a timely fashion.
6.1.2.11 The application must be PCI compliant if the application performs any payment processes, or if PCI data will be stored.
6.1.2.12 The proposed system must interface with the State’s payment processing engine.
6.1.2.13 Vendor must provide bandwidth requirements for all proposed sites for the proposed application.
6.1.2.14 Vendor must provide special input/output operations per second (IOP) requirements for storage
7. DESIRED SOLUTION REQUIREMENTS AND DELIVERABLES
7.1 Vendor must provide knowledge transfer to the MDHS MIS and DFCS staff during the Design, Install and Setup, Training and Implementation Phases and on the operation and administration of the proposed solution.
7.2 Vendor must provide documentation of the design, install and setup, test, problem resolutions, operation and administration.
7.3 Vendor must propose a dedicated Project Manager with 2 years of experience with their proposed solution for this project.  The person proposed as the Project Manager must remain until the project is completed.
7.3.1 Vendor must state if Project Manager will be onsite or work remote.
7.4 Vendor must propose a qualified support technician with 2 years of experience with design, installation and setup, testing and implementation with their proposed solution.
7.4.1 Vendor must state the number of years the support technician has experience in each of the four phases.
7.5 The Vendor proposal must describe the approach planned for this project including outlining all issues identified as pertinent to this undertaking as well as defining a methodology for producing the desired results.  The Vendor must detail key elements of the problem task(s) and the manner in which a resolution will be approached. 
7.6 Statement of work based on phases below in 7.7 through 7.9. 
7.6.1 Project work plan must be submitted in Microsoft Project.	
7.7 PHASE I – DESIGN PHASE
7.7.1 Awarded Vendor and MDHS must meet with ITS to have an infrastructure planning session
7.7.2 Awarded Vendor must recommend best practices to accommodate MDHS capacity of 1,500 users with acceptable access speed.
7.7.3 Awarded Vendor must work with MDHS on design document for the solution
7.7.4 Configuration of the Vendor’s proposed VM guest with required vCPUs, RAM, and storage size in IOPs.
7.7.5 List of all required software components needed.
7.7.5.1 Vendor must explain why the components are needed listed in 7.7.5.
7.7.6 Obtain signed approval of Design Phase and proceed with the Install and Setup Phase from MIS and DFCS.
7.8 PHASE II – INSTALL AND SETUP PHASE
7.8.1 Infrastructure configuration and setup for the solution.  This will be the production pilot of 100 DFCS users, but scaled for current and future scalable architecture.
7.8.2 Assist MIS and ITS with the integration of the virtual environment with the proposed products.
7.8.3 Install and configure all software and components for the solution.
7.8.4 Documentation on hardware, software, applications and components installation and configuration for the solution.
7.8.5 Obtain signed approval of Install and Setup Phase and proceed with the Test Phase from MIS and DFCS.
7.9 PHASE III – TEST PHASE
7.9.1 A pilot test with 100 users will be conducted for all functions of the solution, MACWIS application and printing.  During the next phase Implementation the remaining 1,400 users will be added to the environment.
7.9.2 Test function, access, reliability, load and speed of response time of the MACWIS application from their solution with Citrix and the user’s desktop.  Vendor will resolve any issues and problems during the Test Phase
7.9.3 Vendor will test printing function and response time.  Resolve any issues and problems with printing thru their solution. 
7.9.4 Documentation on testing, problems, issues, resolutions and needed improvements in the solution.
7.9.5 Obtain signed approval of Testing Phase and proceed with the Implementation Phase from MIS and DFCS.
7.10 PHASE IV – IMPLEMENTATION
7.10.1 When the remaining 1,400 users are added to the Citrix XenApp 6.5 Platinum Edition Environment, vendor will ensure the solution is functioning at the same testing results as the 100 user pilot during the Testing Phase.
7.10.2 Documentation on administration of the solution, which should also include best practice procedures and troubleshooting and resolutions.
7.10.3 Obtain signed approval that the Implementation Phase is complete.

8. VENDOR QUALIFICATIONS 
8.1 The Vendor must provide a description of his organization with sufficient information to substantiate proven experience in the products and services being proposed.  Information to be specified includes but is not limited to:
8.1.1 Disclosure of any company restructurings, mergers, and acquisitions over the past three years that have impacted any products the Vendor has included in this proposal;
8.1.2 The location of principal office and the number of executive and professional personnel employed at this office;
8.1.3 The number of years the Vendor has been in business;
8.1.4 Vendor must list customers currently using their proposed product(s). If there is a suite of products, provide a table with which modules of the suite that customer is currently using:
8.1.5 The organization’s size (e.g., employees, offices, locations) and structure (e.g., state, national, or international organization); and
8.1.6 Whether the Vendor is based locally, regionally, nationally, or internationally as well as its relationship to any parent firms, sister firms or subsidiaries.
8.2 If Vendor has performed virus remediation services before, Vendor must provide the following information.
8.2.1 Name of the organization; 
8.2.2 Name and number of viruses/malware removed;
8.2.3 Number and type of hardware (e.g., terminals, servers, desktop and mobile-base PCs) that were remediated;
8.2.4 Length of time that hardware and/or network was virus free; and
8.2.5 State geographic location (e.g., statewide, local, national, and/or international).
8.3 If incorporated, the Vendor must provide the name of the state of incorporation.
8.4 The Vendor proposal must contain an organizational chart identifying personnel proposed for the project and the chain of command inside the Vendor’s organization for the designated staff.
8.5 The Vendor must describe their issue resolution and escalation process that will be used within the Vendor’s organization to resolve any problems or issues that may arise during the course of this project.
9. WARRANTY/MAINTENANCE 



9.1 Vendor must provide annual Software technical support and software updates for a period of three years beginning December 1, 2014 through November 30, 2017 with the following requirements.
9.2 The Vendor must provide Internet/Web online and telephone support for technical staff, Monday through Friday from 8:00a.m. – 5:00p.m. Central Time. 
9.3 The Vendor must commit to respond to technical support issues in less than 4 hours.
9.4 The Vendor must provide support to the MDHS support staff beyond Level 1, Help Desk.
9.5 The Vendor must provide new software releases to the MDHS via Internet/Web online access.
9.6 The Vendor must provide zero lag time between when the manufacturer provides new software releases to the Vendor and when the Vendor provides to the MDHS.
9.7 The Vendor must provide new software releases at no additional costs beyond what is being proposed in this technical support and maintenance renewal.
9.8 The Vendor must provide new patches and bundles to the MDHS via Internet/Web online access.
9.9 Access to support must be made available at no additional cost beyond what is being proposed in this technical support and maintenance renewal. 
9.10 The Vendor must provide new regulatory updates no additional costs beyond what is being proposed in this technical support and maintenance renewal.
10. MANUFACTURER DIRECT MAINTENANCE 

10.1 ITS understands that the maintenance requested in this LOC may be provided directly by the manufacturer.  If Vendor is the named manufacturer and will be supplying the maintenance services directly, Items 10.1.4 through 10.1.13 do not have to be completed.
10.1.1 Responding Vendor must clarify whether he is the named manufacturer and will be supplying the maintenance services directly or whether he is a third party reseller selling the maintenance services on behalf of the manufacturer.
10.1.2 Responding Vendor must explain his understanding of when or whether the manufacturer will ever sell the maintenance services directly and, if so, under what circumstances.
10.1.2.1 If the responding Vendor to this LOC will only be reselling manufacturer’s maintenance services, it is ITS’ understanding that this is basically a “pass through” process.
10.1.2.2 Please provide a detailed explanation of the relationship of who will be providing the requested maintenance, to whom the purchase order is made, and to whom the remittance will be made.  If there is a difference in the year one maintenance purchase versus subsequent years of maintenance, the responding Vendor must clarify and explain.
10.1.3 Manufacturer Direct Maintenance when sold directly through the manufacturer:  Fixed Cost
10.1.3.1 If responding Vendor is the direct manufacturer, he must propose annual fixed pricing for three years of the requested maintenance.  Vendor must provide all details of the maintenance/support and all associated costs.
10.1.3.2 It is ITS’ preference that the Manufacturer’s proposal is a not-to-exceed firm commitment.  In the event that the manufacturer cannot commit to a fixed cost for the subsequent years of maintenance after year one, Manufacturer must specify the annual maintenance increase ceiling offered by his company on the proposed products.  Vendor must state his policy regarding increasing maintenance charges.  Price escalations for Maintenance shall not exceed 5% increase per year. 
10.1.4 Manufacturer Direct Maintenance when sold through 3rd Party:  Fixed Cost-Plus Percentages
10.1.4.1 In the case of a third-party “pass-through” ITS realizes that the responding reseller may not be able to guarantee a fixed price for maintenance after year one since his proposal is dependent on the manufacturer’s pricing or possibly on a distributor’s pricing.
10.1.4.2 It is ITS’ preference that the responding reseller work with the manufacturer to obtain a commitment for a firm fixed price over the requested maintenance period.
10.1.5 In the event that the responding reseller cannot make a firm fixed maintenance proposal for all the years requested, the responding reseller is required to provide a fixed percentage for his mark-up on the manufacturer direct maintenance that he is selling as a third party reseller in lieu of a price ceiling based on a percentage yearly increase.
10.1.5.1 In this scenario, Resellers must include in the Pricing spreadsheets the price the Vendor pays for the maintenance and the percentage by which the final price to the State of Mississippi exceeds the Vendor’s cost for the maintenance (i.e. cost-plus percentage).
10.1.5.2 Alternatively, Resellers may propose a fixed percentage for their mark down on the manufacturer’s direct maintenance based on a national benchmark from the manufacturer, such as GSA, Suggested Retail Price (SRP) or the manufacturer’s web pricing.  This national benchmark pricing must be verifiable by ITS during the maintenance contract.
10.1.6 The cost-plus/minus percentage will be fixed for the term specified in the LOC.  To clarify, the State’s cost for the products will change over the life of the award if the price the Vendor must pay for a given product increases or decreases.  However, the percentage over Vendor cost which determines the State’s final price WILL NOT change over the life of the award.
10.1.7 ITS will use this percentage in evaluating cost for scoring purposes.
10.1.8 The cost-plus/minus percentage applies to new products added in the categories covered by the Cost Matrix as well as the products that are listed.
10.1.9 Periodic Cost-Plus Verification - At any time during the term of this contract, the State reserves the right to request from the awarded Vendor, access to and/or a copy of the Manufacturer’s Base Pricing Structure for pricing verification.  This pricing shall be submitted within seven (7) business days after the State’s request.  Failure to submit this pricing will be cause for Contract Default.
10.1.9.1 Vendor Cost is defined as the Vendor’s invoice cost from the distributor or manufacturer.
10.1.9.2 The Vendor’s Proposed State Price is defined as the Vendor Cost plus the proposed percentage mark-up.
10.1.10 Vendor must also indicate how future pricing information will be provided to the State during the term of the contract.
10.1.11 Vendor must indicate from whom he buys the maintenance:  directly from the manufacturer or from what distributor.
10.1.12 Vendor must be aware that only price increases resulting from an increase in price by the manufacturer or distributor will be accepted.  The Vendor’s proposed percentage markup or markdown for these items, as well as the Vendor’s percentage markup or markdown for any new items, MUST stay the same as what was originally proposed. Vendor must provide ITS with the suggested retail price.
10.1.13 Pricing proposed for the State MUST equal the Vendor’s invoice cost from the distributor or manufacturer plus the maximum percentage markup that the reseller will add OR the manufacturer’s national benchmark minus the cost percentage proposed.
11. DEMONSTRATION/PRESENTATION
11.1 The Vendor will be required, at MDHS request, to host a demonstration onsite or via webcast at MDHS during which the Vendor will demonstrate the ability of the proposed system to satisfy the requirements set forth in this LOC.
12. COST REQUIREMENTS
12.1 Vendors must propose a fixed-price deliverable based solution, based upon the deliverables listed in Item 7.6 through 7.9.
12.2 Vendor should also list their fully loaded hourly rate in the Attachment A, Cost Information Form.
12.3 Vendor should be aware that the State will pay by the deliverable/milestone for this project as invoiced according to the project work plan as agreed upon during contract negotiations. Each deliverable/milestone will be subject to 25% retainage which will be released in a lump sum following final acceptance and the expiration of the warranty period. Vendor must propose their hourly change order rate in the Attachment A, Cost Information Form for services outside or beyond the initial award.
13. REFERENCES
13.1 [bookmark: RefNum]Vendor must provide at least three (3)three (3) references.  A form for providing reference information is attached as Attachment B.  ITS requires that references be from completed and/or substantially completed jobs that closely match this request.  Reference information must include, at a minimum, 
13.1.1 
13.1.2 Entity
13.1.3 Supervisor’s name
13.1.4 Supervisor’s telephone number
13.1.5 Supervisor’s e-mail address
13.1.6 Length of Project
13.1.7 Brief Description of Project to include Vendor’s specific role in the project
13.2 The Vendor must make arrangements in advance with the account references so that they may be contacted at the Project team's convenience without further clearance or Vendor intercession.  Failure to provide this information in the manner described may subject the Vendor’s proposal to being rated unfavorably relative to these criteria or disqualified altogether at the State’s sole discretion.
13.3 References that are no longer in business cannot be used.  Inability to reach the reference will result in that reference deemed non-responsive.
13.4 Vendors receiving negative references may be eliminated from further consideration.
13.5 The State reserves the right to request information about the Vendor from any previous customer of the Vendor of whom the State is aware, including the procuring agency and/or other agencies or institutions of the State, even if that customer is not included in the Vendor’s list of references, and to utilize such information in the evaluation of the Vendor's proposal.
13.6 Any of the following may subject the Vendor’s proposal to being rated unfavorably relative to these criteria or removed from further consideration, at the State’s sole discretion:
13.6.1 Failure to provide reference information in the manner described;
13.6.2 Inability of the State to substantiate minimum experience or other requirements from the references provided;
13.6.3 Non-responsiveness of references to the State's attempts to contact them; or
13.6.4 Unfavorable references that raise serious concerns about material risks to the State in contracting with the Vendor for the proposed products or services.

14. ADDITIONAL REQUIREMENTS
14.1 ITS acknowledges that the specifications within this LOC are not exhaustive. Rather, they reflect the known requirements that must be met by the proposed system.  Vendors must specify, here, what additional components may be needed and are proposed in order to complete each configuration.

14.2 Vendor must specify the discounted price for each item.  Freight is FOB destination.  No itemized shipping charges will be accepted.
14.3 Vendor must provide all technical specifications and manuals (documentation) at the point of sale.
14.4 If Vendor proposes more than one alternative (no more than two), Vendor is responsible for identifying the alternative believed to be the best fit to meet the specified requirements. 
14.5 A properly executed contract is a requirement of this LOC.  After an award has been made, it will be necessary for the winning Vendor to execute a Software License and Maintenance Agreement with ITS.  A Standard Software License and Maintenance Agreement, Attachment D, has been attached for your review.  The inclusion of this Software License and Maintenance Agreement does not preclude ITS from, at its sole discretion, negotiating additional terms and conditions with the selected Vendor(s) specific to the project(s) covered by this LOC.  If Vendor cannot comply with any term or condition of this Software License and Maintenance Agreement, Vendor must list and explain each specific exception on the Proposal Exception Summary Form, Attachment C, explained in Item 15 and attached to this LOC.  Winning Vendor must be willing to sign the attached Software License and Maintenance Agreement within 15 working days of the notice of award.  If the Software License and Maintenance Agreement is not executed within the 15 working day period, ITS reserves the right to terminate negotiations with the winning Vendor and proceed to negotiate with the next lowest and best Vendor in the evaluation.
14.6 Vendor must provide the state of incorporation of the company and a name, title, address, telephone number and e-mail for the “Notice” article of the contract.
15. PROPOSAL EXCEPTIONS
15.1 Vendor must return the attached Proposal Exception Summary Form, Attachment C, with all exceptions listed and clearly explained or state “No Exceptions Taken.”  If no Proposal Exception Summary Form is included, the Vendor is indicating that no exceptions are taken.
15.2 Unless specifically disallowed on any specification herein, the Vendor may take exception to any point within this memorandum, including a specification denoted as mandatory, as long as the following are true:
15.2.1 The specification is not a matter of State law;
15.2.2 The proposal still meets the intent of the procurement;
15.2.3 A Proposal Exception Summary Form Attachment C is included with Vendor’s proposal; and
15.2.4 The exception is clearly explained, along with any alternative or substitution the Vendor proposes to address the intent of the specification, on the Proposal Exception Summary Form Attachment C.
15.3 The Vendor has no liability to provide items to which an exception has been taken.  ITS has no obligation to accept any exception.  During the proposal evaluation and/or contract negotiation process, the Vendor and ITS will discuss each exception and take one of the following actions:
15.3.1 The Vendor will withdraw the exception and meet the specification in the manner prescribed;
15.3.2 ITS will determine that the exception neither poses significant risk to the project nor undermines the intent of the procurement and will accept the exception;
15.3.3 ITS and the Vendor will agree on compromise language dealing with the exception and will insert same into the contract; or,
15.3.4 None of the above actions is possible, and ITS either disqualifies the Vendor’s proposal or withdraws the award and proceeds to the next ranked Vendor.
15.4 Should ITS and the Vendor reach a successful agreement, ITS will sign adjacent to each exception which is being accepted or submit a formal written response to the Proposal Exception Summary responding to each of the Vendor’s exceptions.  The Proposal Exception Summary, with those exceptions approved by ITS, will become a part of any contract on acquisitions made under this procurement.
15.5 An exception will be accepted or rejected at the sole discretion of the State.
15.6 The State desires to award this LOC to a Vendor or Vendors with whom there is a high probability of negotiating a mutually agreeable contract, substantially within the standard terms and conditions of the State's LOC, including the Standard Software License and Maintenance Agreement, Attachment D, if included herein.   As such, Vendors whose proposals, in the sole opinion of the State, reflect a substantial number of material exceptions to this LOC, may place themselves at a comparative disadvantage in the evaluation process or risk disqualification of their proposals.
15.7 For Vendors who have successfully negotiated a contract with ITS in the past, ITS requests that, prior to taking any exceptions to this LOC, the individual(s) preparing this proposal first confer with other individuals who have previously submitted proposals to ITS or participated in contract negotiations with ITS on behalf of their company, to ensure the Vendor is consistent in the items to which it takes exception.
16. SCORING METHODOLOGY
16.1 An Evaluation Team composed of MDHS and ITS staff will review and evaluate all proposals.  All information provided by the Vendors, as well as any other information available to evaluation team, will be used to evaluate the proposals.
16.1.1 Each category included in the scoring mechanism is assigned a weight between one and 100.
16.1.2 The sum of all categories, other than Value-Add, equals 100 possible points.
16.1.3 Value-Add is defined as product(s) or service(s), exclusive of the stated functional and technical requirements and provided to the State at no additional charge, which, in the sole judgment of the State, provide both benefit and value to the State significant enough to distinguish the proposal and merit the award of additional points.  A Value-Add rating between 0 and 5 may be assigned based on the assessment of the evaluation team.  These points will be added to the total score.
For the evaluation of this LOC, the Evaluation Team will use the following categories and possible points:
	Category
	Possible Points

	Non-Cost Categories:
	

	Functional/Technical Specifications
	15

	Designed Solution Requirements/Deliverables 
	15

	Vendor Qualifications
	20

	Warranty/Maintenance
	5

	Presentation
	5

	Total Non-Cost Points
	60

	Cost
	35

	Change Order
	5

	Total Base Points
	100

	Value Add
	5

	Maximum Possible Points
	105










16.2 The evaluation will be conducted in four stages as follows:
16.2.1 Stage 1 – Selection of Responsive/Valid Proposals – Each proposal will be reviewed to determine if it is sufficiently responsive to the LOC requirements to permit a complete evaluation.  A responsive proposal must comply with the instructions stated in this LOC with regard to content, organization/format, Vendor experience, and timely delivery.  No evaluation points will be awarded in this stage.  Failure to submit a complete proposal may result in rejection of the proposal.
16.2.2 Stage 2 – Non-cost Evaluation (all requirements excluding cost)
16.2.2.1 Non-cost categories and possible point values are as follows:
	Non-Cost Categories
	Possible Points

	Non-Cost Categories:
	

	Functional/Technical Specifications
	15

	Designed Solution Requirements/Deliverables 
	15

	Vendor Qualifications
	20

	Warranty/Maintenance
	5

	Presentation
	5

	Non-Cost Categories:
	

	Maximum Possible Points
	60 






16.2.2.2 ITS scores the non-cost categories on a 10-point scale, with 9 points for meeting the requirement.  The ‘Meets Specs’ score for each category is 90% of the total points allocated for that category.  For example, the Functional/Technical Specifications category was allocated 15 points; a proposal that fully met all requirements in that section would have scored 13.5 points.  The additional 10% is used for a proposal that exceeds the requirement for an item in a way that provides additional benefits to the state.
16.2.2.3 Proposals meeting fewer than 80% of the requirements in the non-cost categories will be eliminated from further consideration.
16.3 Stage 3 – Cost Evaluation
16.3.1 Points will be assigned using the following formula:
(1-((B-A)/A))*n
Where:
A = Total lifecycle cost of lowest valid proposal
B = Total lifecycle cost of proposal being scored
n = Maximum number of points allocated to cost for this acquisition	
In simpler terms, lowest price gets a perfect score. A proposal that is 20% more expensive than the lowest priced offering gets 20% fewer points.
16.3.2 When the above formula would result in a negative cost score (i.e. the lifecycle cost of the proposal being scored is more than twice that of the lowest valid proposal), the cost score is set to zero, rather than deducting points from the Vendor's score.
16.3.3 Cost categories and maximum point values are as follows:
	
Cost Category
	Possible Points

	Lifecycle Cost
	35 

	Change Order
	5

	Maximum Possible Points
	40 









16.4 Stage 4 –Selection of the successful Vendor
17. PROPOSAL SUBMISSION
17.1 Please use the attached Cost Information Form (Attachment A) to provide cost information. Follow the instructions on the form. Incomplete forms will not be processed.
17.2 In addition to providing Cost Information Form and Proposal Exception Summary Form (if applicable), Vendors must submit a proposal in response to this LOC as explained in Item 1. Vendors who do not provide this detail may be eliminated from further consideration.
18. DELIVERY INSTRUCTIONS
18.1 Vendor must deliver the response to Patti Irgens at ITS no later than Friday, May 23, 2014 at 3:00 P.M. (Central Time).  Responses may be delivered by hand, via regular mail, overnight delivery, e-mail, or by fax.  Fax number is (601) 713-6380.  ITS WILL NOT BE RESPONSIBLE FOR DELAYS IN THE DELIVERY OF PROPOSALS.  It is solely the responsibility of the Vendor that proposals reach ITS on time.  Vendors should contact Patti Irgens to verify the receipt of their proposals.  Proposals received after the deadline will be rejected.
18.2 If you have any questions concerning this request, please e-mail Patti Irgens of ITS at Patti.Irgens@its.ms.gov. Any questions concerning the specifications detailed in this LOC must be received no later than Friday May 9, 2014, at 3:00 P.M. (Central Time).
19. 
20. 
21. 
22. 
Enclosures: 	Attachment A, Cost Information Form
		Attachment B, Reference Information Form
		Attachment C, Proposal Exception Summary Form
       	Attachment D, Standard Software License and Maintenance Agreement

ATTACHMENT A
COST INFORMATION FORM – LOC NUMBER 41032

Please submit all unit and extended costs, as well as all required supporting details and other requested information, using the format below.

Send your completed Cost Information Form, along with your point-by-point response to the LOC, a completed Reference Information Form, and your Proposal Exception Summary Form, to the Technology Consultant listed below on or before the date and time indicated in the Procurement Project Schedule.  If all necessary information is not included, your response cannot be considered.

	ITS Technology Consultant Name:
	Patti Irgens
	RFP #
	3741

	
Company Name:
	
	Date:
	

	

Contact Name:
	
	Phone #:
	



  
  Contact E-mail: ________________________________________


	DELIVERABLE COSTS

	Deliverables*
	Cost
	25%  Retainage
	Cost Less Retainage

	1) Knowledge Transfer
	
	
	

	2) Project Documentation 
	
	
	

	3) Project Plan 
	
	
	

	4) Project Manager 
	
	
	

	5) Phase I
	
	
	

	5) Phase II
	
	
	

	6) Phase III
	
	
	

	7.) Phase IV
	
	
	

	Total Deliverable Cost
	
	
	


	Description
	Annual Cost Year 1
	Annual Cost Year 2
	Annual Cost Year 3
	Total Cost

	Support:
	
	
	
	

	
	
	
	
	

	Licensing:
	
	
	
	

	
	
	
	
	

	Maintenance
	
	
	
	

	
	
	
	
	



*Vendor may add rows to define additional deliverables and/or milestones.
[bookmark: _Toc77384267]Change Order Rate $
Fully loaded hourly rate $

ATTACHMENT B
REFERENCE INFORMATION FORM

The information provided below will be used to contact references.

	Entity
	

	Supervisor’s Name
	

	Supervisor’s Title
	

	Supervisor’s Telephone #
	

	Supervisor’s E-Mail Address
	

	Length of Project
	

	Brief Description of Project
	




	Entity
	

	Supervisor’s Name
	

	Supervisor’s Title
	

	Supervisor’s Telephone #
	

	Supervisor’s E-Mail Address
	

	Length of Project
	

	Brief Description of Project
	







	Entity
	

	Supervisor’s Name
	

	Supervisor’s Title
	

	Supervisor’s Telephone #
	

	Supervisor’s E-Mail Address
	

	Length of Project
	

	Brief Description of Project
	







ATTACHMENT C
PROPOSAL EXCEPTION SUMMARY FORM

	ITS LOC Reference
	Vendor Proposal Reference
	Brief Explanation of Exception
	ITS Acceptance (sign here only if accepted)

	(Reference specific outline point to which exception is taken)
	(Page, section, items in Vendor’s proposal where exception is explained)
	(Short description of exception being made)
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	





ATTACHMENT D
[bookmark: ProjNum]PROJECT NUMBER 4103241032
	SOFTWARE LICENSE AND MAINTENANCE AGREEMENT
	BETWEEN
[bookmark: Vendor]INSERT VENDOR NAMEINSERT VENDOR NAME
	AND
	MISSISSIPPI DEPARTMENT OF INFORMATION TECHNOLOGY SERVICES
	AS CONTRACTING AGENT FOR THE
[bookmark: Agency][bookmark: AgencyCode][bookmark: ModifyDate][bookmark: Erate]	MISSISSIPPI DEPARTMENT OF HUMAN SERVICESMISSISSIPPI DEPARTMENT OF HUMAN SERVICESMDHSInsert DateN/A

[bookmark: state][bookmark: VAddress][bookmark: Address]This Software License and Maintenance Agreement (hereinafter referred to as “Agreement”) is entered into by and between INSERT VENDOR NAME, a INSERT STATE OF INCORPORATIONINSERT STATE OF INCORPORATION corporation having its principal place of business at INSERT VENDOR STREET ADDRESSINSERT VENDOR STREET ADDRESS (hereinafter referred to as “Licensor”), and Mississippi Department of Information Technology Services having its principal place of business at 3771 Eastwood Drive, Jackson, Mississippi 39211 (hereinafter referred to as “ITS”), as contracting agent for the Mississippi Department of Human Services located at 750 North State Street, Jackson, Mississippi 39202750 North State Street, Jackson, Mississippi 39202 (hereinafter referred to as “Licensee”). ITS and Licensee are sometimes collectively referred to herein as “State.”

[bookmark: RFPNum]WHEREAS, Licensee, pursuant to Letter of Configuration Number 41032 (hereinafter referred to as “LOC”) based on General Request for Proposals (hereinafter referred to as “RFP”) Number 37413741, requested proposals for the acquisition of remote application publishing software, services, and technical support as described in the LOC; and

WHEREAS, Licensor was the successful proposer in an open, fair, and competitive procurement process to provide the software and services described herein;

NOW THEREFORE, in consideration of the mutual understandings, promises, consideration, and agreements set forth, the parties hereto agree as follows:

ARTICLE 1	DEFINITIONS
The following terms as used herein shall have the following meanings:
1.1	“Documentation” means the published user and technical manuals and documentation that Licensor makes generally available for the Software.

1.2	“Enhancements” means the fixes, updates, upgrades, or new versions of the Software or Documentation that Licensor may provide to Licensee under this Agreement.

1.3	“Licensee” means the Mississippi Department of Human Services, its employees, and any third party consultants or Outsourcers engaged by Licensee who have a need to know and who shall be bound by the terms and conditions of this Agreement.

1.4	“Licensor” means INSERT VENDOR NAME and its successors and assigns.

1.5	“Products” means the Software, Documentation, Enhancements, and any copy of the Software, Documentation, or Enhancements.

1.6	“Software” means the machine-readable object code version of the computer programs described in and specifically identified in the attached Exhibit A, whether embedded on disc, tape, or other media.

ARTICLE 2	TERM OF AGREEMENT
2.1	The effective date of this Agreement shall be the date it is signed by all parties and, provided that Licensee has paid all applicable fees, its term is perpetual, unless terminated as prescribed elsewhere in this Agreement. The Products must be delivered, installed, accepted by Licensee, and all training and other tasks required under this Agreement, with the exception of warranty service or software maintenance, completed on or before November 30, 2014, unless a change in this date is mutually agreed to in writing by the Licensee and the Licensor. Software, as used herein, also includes future updates/revisions and new releases of the Software that Licensor may provide to Licensee under this Agreement.

2.2	This Agreement will become a binding obligation on the State only upon the issuance of a valid purchase order by the Licensee, following contract execution and the issuance by ITS of the CP-1 Acquisition Approval Document.

ARTICLE 3	SCOPE OF LICENSE
Licensor hereby grants to Licensee a non-exclusive, non-transferable, and perpetual license to use the Products for Licensee’s business operations subject to the terms of this Agreement. Licensee may license additional Software Products by executing a written amendment to this Agreement and paying an additional license fee.

ARTICLE 4	DELIVERY, RISK OF LOSS, AND ACCEPTANCE
4.1	Licensor shall deliver and install the Software and Documentation to the location specified by Licensee and pursuant to the delivery schedule mutually agreed to by the parties.

4.2	Licensor shall assume and bear the entire risk of loss and damage to the Products from any cause whatsoever while in transit and at all times throughout Licensor’s possession thereof.

4.3	Licensee shall have thirty (30) calendar days after installation of the Software by Licensor to evaluate and test the Software to confirm that it performs without any defects and in accordance with the LOC, General RFP No. 3741, Licensor’s Proposals in response thereto, and Licensor’s user Documentation. Licensee shall immediately thereafter notify Licensor in writing of any defects in the Software, which must be corrected prior to payment being made. Thereafter, Licensor shall have ten (10) working days in which to either repair or replace the defective Software, all at Licensor’s expense. In the event Licensor is unable to repair or replace the Software, Licensee may terminate this Agreement pursuant to the Termination Article herein.

ARTICLE 5	CONSIDERATION AND METHOD OF PAYMENT
5.1	Except as provided in the Change Order Rate and Procedure Article of this Agreement, the total compensation to be paid to the Licensor by the Licensee shall not exceed the fixed price of $INSERT AMOUNT for all software, products, services, travel, performances and expenses under this Agreement, payable as described in Exhibit A, unless prior written authorization from ITS has been obtained. Authorization of payments is subject to the written approval of the Licensee.

5.2	The Licensor and the Licensee agree to the Deliverable Schedule as set forth in the Payment Schedule and Deliverables List included as Exhibit A to this Agreement. The Licensor will receive payment in the amount indicated in Article 5.1 herein, less retainage to be withheld in accordance with the Retainage Article herein, upon written acceptance by the Licensee of each of the deliverables defined therein. The parties agree that as the project work plan is revised by written agreement of the parties during the term of this Agreement, the anticipated dates for acceptance of deliverables and for the corresponding payments to the Licensor, but not the amounts of those payments, may likewise be revised only by written agreement of the parties.

5.3	Upon written acceptance, as set forth in Article 4 herein, by the Licensee of a deliverable which has an associated payment, the Licensor will invoice the Licensee for the invoice amount of that payment as indicated in the attached Exhibit A, less retainage to be withheld in accordance with the Retainage Article herein. Licensor shall certify that the billing is true and correct. Licensor shall submit invoices and supporting documentation to Licensee electronically during the term of this Agreement using the processes and procedures identified by the State. Licensee agrees to pay Licensor in accordance with Mississippi law on “Timely Payments for Purchases by Public Bodies,” Sections 31-7-301, et seq. of the 1972 Mississippi Code Annotated, as amended, which generally provides for payment of undisputed amounts by the State within forty-five (45) days of receipt of the invoice. Licensor understands and agrees that Licensee is exempt from the payment of taxes. All payments should be made in United States currency.  Payments by state agencies using the Statewide Automated Accounting System (“SAAS”) shall be made and remittance information provided electronically as directed by the State.  These payments by SAAS agencies shall be deposited into the bank account of the Licensor’s choice. No payment, including final payment, shall be construed as acceptance of defective products or incomplete work, and the Licensor shall remain responsible and liable for full performance in strict compliance with the contract documents specified in the article herein titled “Entire Agreement.”

5.4	Acceptance by the Licensor of the last payment from the Licensee shall operate as a release of all claims against the State by the Licensor and any subcontractors or other persons supplying labor or materials used in the performance of the work under this Agreement.

ARTICLE 6	OWNERSHIP, USE, AND RESTRICTIONS ON USE
6.1	Licensee acknowledges that the Software Products shall remain the exclusive property of Licensor. Licensee acknowledges that it has no right to or interest in the Software Products other than as expressly granted herein. Licensee shall not remove any identification notices affixed to the Software Products or their packaging.

6.2	Licensee is granted the right to make sufficient copies of the Products to support its use and for archival and disaster recovery purposes. Licensee shall include Licensor’s confidentiality and proprietary rights notices on any copies made of the Products.

6.3	Licensee acknowledges that the Software Products are trade secrets and confidential information of Licensor. Neither the Software Products nor any physical media containing the Software may be used, copied, disclosed, broadcast, sold, re-licensed, distributed, or otherwise published by Licensee except as expressly permitted by this Agreement. Licensee shall use reasonable efforts to maintain the confidential nature of the Software Products.

6.4	Licensee is granted the right to customize the Software for its use. Licensee may not resell or sub-license the original Software or the customized version.

6.5	Licensee agrees that, except as noted herein, it will not otherwise copy, translate, modify, adapt, decompile, disassemble, or reverse engineer any of the Software without the prior written consent of Licensor.

ARTICLE 7	WARRANTIES
7.1	Licensor represents and warrants that it has the right to license the Products provided under this Agreement.

7.2	Licensor represents and warrants that the Products provided by Licensor shall meet or exceed the minimum specifications set forth in the LOC, General RFP No. 3741 and Licensor’s Proposals in response thereto.

7.3	Licensor represents and warrants that all work performed hereunder, including but not limited to consulting, training, and Software maintenance, shall be performed by competent personnel and shall be of professional quality consistent with generally accepted industry standards for the performance of such services and shall comply in all respects with the requirements of this Agreement. For any breach of this warranty, the Licensor shall, for a period of ninety (90) days from the performance of service, perform the services again at no cost to the Licensee, or if the Licensor is unable to perform the services as warranted, the Licensor shall reimburse the Licensee the fees paid to the Licensor for the unsatisfactory services. 

7.4	Licensor represents and warrants that neither the Software nor Enhancements shall contain disabling code or a lockup program or device. Licensor further agrees that it will not under any circumstances, including enforcement of a valid contract right, (a) install or trigger a lockup program or device, or (b) take any step which would in any manner interfere with Licensee’s licensed use of the Software or Enhancements and/or which would restrict Licensee from accessing its data files or in any way interfere with the transactions of Licensee’s business. For any breach of this warranty, Licensor, at its expense, shall, within five (5) working days after receipt of notification of the breach, deliver Products to Licensee that are free of such disabling code or a lockup program or device.

7.5	In addition, Licensor represents and warrants that neither the Software nor Enhancements delivered to Licensee contain a computer virus. For purposes of this provision, a computer virus shall be defined as code intentionally inserted in the Software or Enhancements that will damage or destroy Licensee’s applications or data. For any breach of this warranty, Licensor, at its expense, shall, within five (5) working days after receipt of notification of the breach, deliver Products to Licensee that are free of any virus and shall be responsible for repairing, at Licensor’s expense, any and all damage done by the virus to Licensee’s site.

7.6	Licensor represents and warrants that the Software will operate free from defects for a period of two (2) years after acceptance and will provide Licensee complete functionality necessary for the operation of the system as stated in the LOC, General RFP No. 3741 and the Licensor’s Proposals in response thereto. Licensor’s obligations pursuant to this warranty shall include, but are not limited to, the repair of all defects or the replacement of the Software at the expense of Licensor. In the event Licensor is unable to repair or replace the Software within ten (10) working days after receipt of notice of the defect, Licensee shall be entitled to a full refund of fees paid and shall have the right to terminate this Agreement in whole or in part. Licensee’s rights hereunder are in addition to any other rights Licensee may have.

7.7	If applicable under the given circumstances, Licensor represents and warrants that it will ensure its compliance with the Mississippi Employment Protection Act, Section 71-11-1, et seq. of the Mississippi Code Annotated (Supp2008), and will register and participate in the status verification system for all newly hired employees. The term “employee” as used herein means any person that is hired to perform work within the State of Mississippi. As used herein, “status verification system” means the Illegal Immigration Reform and Immigration Responsibility Act of 1996 that is operated by the United States Department of Homeland Security, also known as the E-Verify Program, or any other successor electronic verification system replacing the E-Verify Program. Licensor agrees to maintain records of such compliance and, upon request of the State and approval of the Social Security Administration or Department of Homeland Security where required, to provide a copy of each such verification to the State. Licensor further represents and warrants that any person assigned to perform services hereunder meets the employment eligibility requirements of all immigration laws of the State of Mississippi. Licensor understands and agrees that any breach of these warranties may subject Licensor to the following: (a) termination of this Agreement and ineligibility for any state or public contract in Mississippi for up to three (3) years, with notice of such cancellation/termination being made public, or (b) the loss of any license, permit, certification or other document granted to Licensor by an agency, department or governmental entity for the right to do business in Mississippi for up to one (1) year, or (c) both. In the event of such termination/cancellation, Licensor would also be liable for any additional costs incurred by the State due to contract cancellation or loss of license or permit.

7.8	Licensor represents and warrants that the system provided pursuant to this Agreement will pass both internal security audits and independent security audits. For any breach of the preceding warranty at any time during which the system is covered by warranty,  maintenance and/or support, Licensor shall, at its own expense and at no cost to Licensee, remediate any defect, anomaly or security vulnerability in the system by repairing and/or replacing any and all components of the system necessary in order for the system to be secure.

7.9	Licensor represents and warrants that no official or employee of Licensee or of ITS, and no other public official of the State of Mississippi who exercises any functions or responsibilities in the review or approval of the undertaking or carrying out of the project shall, prior to the completion of said project, voluntarily acquire any personal interest, direct or indirect, in this Agreement. The Licensor warrants that it has removed any material conflict of interest prior to the signing of this Agreement, and that it shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the performance of its responsibilities under this Agreement.  The Licensor also warrants that in the performance of this Agreement no person having any such known interests shall be employed.

7.10	The Licensor represents and warrants that no elected or appointed officer or other employee of the State of Mississippi, nor any member of or delegate to Congress has or shall benefit financially or materially from this Agreement.  No individual employed by the State of Mississippi shall be admitted to any share or part of the Agreement or to any benefit that may arise therefrom.  The State of Mississippi may, by written notice to the Licensor, terminate the right of the Licensor to proceed under this Agreement if it is found, after notice and hearing by the ITS Executive Director or his/her designee, that gratuities in the form of entertainment, gifts, jobs, or otherwise were offered or given by the Licensor to any officer or employee of the State of Mississippi with a view toward securing this Agreement or securing favorable treatment with respect to the award, or amending or making of any determinations with respect to the performing of such contract, provided that the existence of the facts upon which the ITS Executive Director makes such findings shall be in issue and may be reviewed in any competent court. In the event this Agreement is terminated under this article, the State of Mississippi shall be entitled to pursue the same remedies against the Licensor as it would pursue in the event of a breach of contract by the Licensor, including punitive damages, in addition to any other damages to which it may be entitled at law or in equity.

ARTICLE 8	INFRINGEMENT INDEMNIFICATION
Licensor represents and warrants that neither the Products and their elements nor the use thereof violates or infringes on any copyright, patent, trademark, servicemark, trade secret, or other proprietary right of any person or entity. Licensee shall notify Licensor promptly of any infringement claim of which it has knowledge and shall cooperate with Licensor in the defense of such claim by supplying information, all at Licensor’s expense. Licensor, at its own expense, shall defend or settle any and all infringement actions filed against Licensor or Licensee which involve the Products provided under this Agreement and shall pay all settlements, as well as all costs, attorney fees, settlements, damages, and judgment finally awarded against Licensee. If the continued use of the Products for the purpose intended is threatened to be enjoined or is enjoined by any court of competent jurisdiction, Licensor shall, at its expense: (a) first procure for Licensee the right to continue using the Products, or upon failing to procure such right; (b) modify or replace the Products, or components thereof, with non-infringing Products so it becomes non-infringing, or upon failing to secure either such right; (c) refund the license fees previously paid by Licensee for the Products Licensee may no longer use. Said refund shall be paid within ten (10) working days of notice to Licensee to discontinue said use.

ARTICLE 9	MODIFICATION
This Agreement may be modified only by written agreement signed by the parties hereto, and any attempt at oral modification shall be void and of no effect. The parties agree to renegotiate the Agreement if federal and/or state revisions of any applicable laws or regulations make changes in this Agreement necessary.

ARTICLE 10	AUTHORITY, ASSIGNMENT AND SUBCONTRACTS
10.1	In matters of proposals, negotiations, contracts, and resolution of issues and/or disputes, the parties agree that Licensor represents all contractors, third parties, and/or subcontractors Licensor has assembled for this project.  The Licensee is required to negotiate only with Licensor, as Licensor’s commitments are binding on all proposed contractors, third parties, and subcontractors.

10.2	Neither party may assign or otherwise transfer this Agreement or its obligations hereunder without the prior written consent of the other party, which consent shall not be unreasonably withheld. Any attempted assignment or transfer of its obligations without such consent shall be null and void. This Agreement shall be binding upon the parties’ respective successors and assigns.

10.3	Licensor must obtain the written approval of Licensee before subcontracting any portion of this Agreement. No such approval by Licensee of any subcontract shall be deemed in any way to provide for the incurrence of any obligation of Licensee in addition to the total fixed price agreed upon in this Agreement. All subcontracts shall incorporate the terms of this Agreement and shall be subject to the terms and conditions of this Agreement and to any conditions of approval that Licensee may deem necessary.

10.4	Licensor represents and warrants that any subcontract agreement Licensor enters into shall contain a provision advising the subcontractor that the subcontractor shall have no lien and no legal right to assert control over any funds held by the Licensee, that the subcontractor acknowledges that no privity of contract exists between the Licensee and the subcontractor, and that the Licensor is solely liable for any and all payments which may be due to the subcontractor pursuant to its subcontract agreement with the Licensor. The Licensor shall indemnify and hold harmless the State from and against any and all claims, demands, liabilities, suits, actions, damages, losses, costs, and expenses of every kind and nature whatsoever arising as a result of Licensor’s failure to pay any and all amounts due by Licensor to any subcontractor, materialman, laborer, or the like.

10.5	All subcontractors shall be bound by any negotiation, arbitration, appeal, adjudication, or settlement of any dispute between the Licensor and the Licensee, where such dispute affects the subcontract.

ARTICLE 11	AVAILABILITY OF FUNDS
It is expressly understood and agreed that the obligation of the Licensee to proceed under this Agreement is conditioned upon the appropriation of funds by the Mississippi State Legislature and the receipt of state and/or federal funds. If the funds anticipated for the continuing fulfillment of this Agreement are, at any time, not forthcoming or insufficient through the failure of the federal government to provide funds, the State of Mississippi to appropriate funds, the discontinuance or material alteration of the program under which funds were provided, or if funds are not otherwise available to the Licensee, the Licensee shall have the right to immediately terminate this Agreement without damage, penalty, cost, or expense to the Licensee of any kind whatsoever. The effective date of termination shall be as specified in the notice of termination. In the event of termination, Licensor shall be entitled to receive just and equitable compensation for satisfactory work completed or services rendered by Licensor in connection with this Agreement as of the date of receipt of notification of termination.

ARTICLE 12	TERMINATION
Notwithstanding any other provision of this Agreement to the contrary, this Agreement may be terminated in whole or in part as follows: (a) upon the mutual, written agreement of the parties; (b) by Licensee upon thirty (30) days written notice to Licensor without the assessment of any penalties if Licensor becomes the subject of bankruptcy, reorganization, liquidation, or receivership proceedings, whether voluntary or involuntary; (c) by Licensee upon thirty (30) days written notice to Licensor without the assessment of any penalties in the event Licensee determines it is in the best interest of the State of Mississippi to terminate this Agreement; or (d) by either party in the event of a breach of a material term or provision of this Agreement where such breach continues for thirty (30) days after the breaching party receives written notice from the other party. Upon termination, Licensee will be entitled to a refund of applicable unexpended prorated annual Software maintenance fees/charges, if any. In the event of termination, Licensor shall be entitled to receive just and equitable compensation for satisfactory work completed or services rendered by Licensor in connection with this Agreement as of the date of receipt of notification of termination. In no case shall said compensation exceed the total contract price. The provisions of this article do not limit either party’s right to pursue any other remedy available at law or in equity.

ARTICLE 13	GOVERNING LAW
This Agreement shall be construed and governed in accordance with the laws of the State of Mississippi, and venue for the resolution of any dispute shall be Jackson, Hinds County, Mississippi. Licensor expressly agrees that under no circumstances shall Licensee be obligated to pay an attorney’s fee, prejudgment interest, or the cost of legal action to Licensor. Further, nothing in this Agreement shall affect any statutory rights Licensee may have that cannot be waived or limited by contract.

ARTICLE 14	WAIVER
Failure of either party hereto to insist upon strict compliance with any of the terms, covenants, and conditions hereof shall not be deemed a waiver or relinquishment of any similar right or power hereunder at any subsequent time or of any other provision hereof, nor shall it be construed to be a modification of the terms of this Agreement. A waiver by the State, to be effective, must be in writing, must set out the specifics of what is being waived, and must be signed by an authorized representative of the State.

ARTICLE 15	SEVERABILITY
If any term or provision of this Agreement is prohibited by the laws of the State of Mississippi or declared invalid or void by a court of competent jurisdiction, the remainder of this Agreement shall be valid and enforceable to the fullest extent permitted by law, provided that the State’s purpose for entering into this Agreement can be fully achieved by the remaining portions of the Agreement that have not been severed.

ARTICLE 16	CAPTIONS
The captions or headings in this Agreement are for convenience only and in no way define, limit, or describe the scope or intent of any provision or section of this Agreement.

ARTICLE 17	HOLD HARMLESS
To the fullest extent allowed by law, Licensor shall indemnify, defend, save and hold harmless, protect, and exonerate Licensee, its Board Members, officers, employees, agents, and representatives from and against any and all claims, demands, liabilities, suits, actions, damages, losses, costs, and expenses of every kind and nature whatsoever, including, without limitation, court costs, investigative fees and expenses, attorney fees, and claims for damages arising out of or caused by Licensor and/or its partners, principals, agents, employees, or subcontractors in the performance of or failure to perform this Agreement.

ARTICLE 18	THIRD PARTY ACTION NOTIFICATION
Licensor shall notify Licensee in writing within five (5) business days of Licensor  filing bankruptcy, reorganization, liquidation or receivership proceedings or within five (5) business days of its receipt of notification of any action or suit being filed or any claim being made against Licensor or Licensee by any entity that may result in litigation related in any way to this Agreement and/or which may affect the Licensor’s performance under this Agreement. Failure of the Licensor to provide such written notice to Licensee shall be considered a material breach of this Agreement and the Licensee may, at its sole discretion, pursue its rights as set forth in the Termination Article herein and any other rights and remedies it may have at law or in equity.

ARTICLE 19	AUTHORITY TO CONTRACT
Licensor warrants that it is a validly organized business with valid authority to enter into this Agreement, that entry into and performance under this Agreement is not restricted or prohibited by any loan, security, financing, contractual, or other agreement of any kind, and notwithstanding any other provision of this Agreement to the contrary, that there are no existing legal proceedings or prospective legal proceedings, either voluntary or otherwise, which may adversely affect its ability to perform its obligations under this Agreement.

ARTICLE 20	NOTICE
[bookmark: ANotice][bookmark: VNotice]Any notice required or permitted to be given under this Agreement shall be in writing and personally delivered or sent by electronic means, provided that the original of such notice is sent by certified United States mail, postage prepaid, return receipt requested, or overnight courier with signed receipt, to the party to whom the notice should be given at their business address listed herein. ITS’ address for notice is: Craig P. Orgeron, Ph.D., Executive Director, Mississippi Department of Information Technology Services, 3771 Eastwood Drive, Jackson, Mississippi 39211. Licensee’s address for notice is: Mr. Richard A. Berry, Executive Director, Mississippi Department of Human Services, 750 North State Street, Jackson, Mississippi 39202Mr. Richard A. Berry, Executive Director, Mississippi Department of Human Services, 750 North State Street, Jackson, Mississippi 39202. The Licensor’s address for notice is: INSERT NAME, TITLE & ADDRESS OF VENDOR PERSON FOR NOTICEINSERT NAME, TITLE & ADDRESS OF VENDOR PERSON FOR NOTICE. Notice shall be deemed given when actually received or when refused. The parties agree to promptly notify each other in writing of any change of address.

ARTICLE 21	RECORD RETENTION AND ACCESS TO RECORDS
Licensor shall establish and maintain financial records, supporting documents, statistical records and such other records as may be necessary to reflect its performance of the provisions of this Agreement. The Licensee, ITS, any state or federal agency authorized to audit Licensee, and/or any of their duly authorized representatives, shall have unimpeded, prompt access to this Agreement and to any of the Licensor’s proposals, books, documents, papers and/or records that are pertinent to this Agreement to make audits, copies, examinations, excerpts and transcriptions at the State’s or Licensor’s office as applicable where such records are kept during normal business hours. All records relating to this Agreement shall be retained by the Licensor for three (3) years from the date of receipt of final payment under this Agreement. However, if any litigation or other legal action, by or for the state or federal government has begun that is not completed at the end of the three (3) year period, or if an audit finding, litigation or other legal action has not been resolved at the end of the three (3) year period, the records shall be retained until resolution.

ARTICLE 22	INSURANCE
Licensor represents that it will maintain workers’ compensation insurance as prescribed by law, which shall inure to the benefit of Licensor’s personnel, as well as comprehensive general liability and employee fidelity bond insurance. Licensor will, upon request, furnish Licensee with a certificate of conformity providing the aforesaid coverage.

ARTICLE 23	DISPUTES
Any dispute concerning a question of fact under this Agreement, which is not disposed of by agreement of the Licensor and Licensee, shall be decided by the Executive Director of Mississippi Department of Information Technology Services or his/her designee. Licensor agrees to continue to provide such service, maintenance, and updates as Licensee may contract for and pay for pending the resolution of any dispute hereunder. The decision of the Executive Director shall be reduced to writing and a copy thereof mailed or furnished to the parties. Disagreement with such decision by either party shall not constitute a breach under the terms of this Agreement. Nothing in this Article shall abridge the right of either party to seek such other rights and remedies it may have at law or in equity.

ARTICLE 24	COMPLIANCE WITH LAWS
24.1	Licensor shall comply with, and all activities under this Agreement shall be subject to, all Licensee policies and procedures and all applicable federal, state, and local laws, regulations, policies, and procedures as now existing and as may be amended or modified. Specifically, but not limited to, Licensor shall not discriminate against any employee nor shall any party be subject to discrimination in the performance of this Agreement because of race, creed, color, sex, age, national origin, or disability. Further, if applicable, Licensor shall comply with the provisions of the Davis-Bacon Act including, but not limited to, the wages, recordkeeping, reporting and notice requirements set forth therein.
	
24.2	Licensor represents and warrants that it will comply with the state’s data breach notification laws codified at Section 75-24-29 of the Mississippi Code Annotated (Supp. 2012). Further, to the extent applicable, Licensor represents and warrants that it will comply with the applicable provisions of the HIPAA Privacy Rule and Security Regulations (45 CFR Parts 160, 162 and 164) (“Privacy Rule” and “Security Regulations”, individually; or “Privacy and Security Regulations”, collectively); and the provisions of the Health Information Technology for Economic and Clinical Health Act, Title XIII of the American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5 (the “HITECH Act”).

ARTICLE 25	CONFLICT OF INTEREST
Licensor shall notify Licensee of any potential conflict of interest resulting from the representation of or service to other clients. If such conflict cannot be resolved to Licensee's satisfaction, Licensee reserves the right to terminate this Agreement.

ARTICLE 26	SOVEREIGN IMMUNITY
By entering into this Agreement with Licensor, the Licensee in no way waives its sovereign immunities or defenses as provided by law.

ARTICLE 27	CONFIDENTIAL INFORMATION
27.1	Both parties shall treat the other party’s data and information to which it has access by Licensor’s performance under this Agreement as confidential and shall not disclose such data or information to a third party without specific written consent. In the event that either party receives notice that a third party requests divulgence of confidential or otherwise protected information and/or has served upon it a subpoena or other validly issued administrative or judicial process ordering divulgence of such information, the said party shall promptly inform the other party and thereafter respond in conformity with such subpoena to the extent mandated by state or federal law. This section shall survive the termination or completion of this Agreement.

27.2	Licensor and Licensee shall not be obligated to treat as confidential and proprietary any information disclosed by the other party (“the Disclosing Party”) which: (a) is or becomes known to the public without fault or breach of the party receiving confidential information of the Disclosing Party (“the Recipient”); (b) is furnished by the Disclosing Party to third parties without restriction on subsequent disclosure; (c) the Recipient obtains from a third party without restriction on disclosure and without breach of a non-disclosure obligation; (d) is already in the Recipient’s possession without an obligation of confidentiality; or (e) is independently developed by Recipient without reliance on the confidential information.

27.3	With the exception of any attached exhibits which are labeled as "confidential", the parties understand and agree that this Agreement, including any amendments and/or change orders thereto, does not constitute confidential information, and may be reproduced and distributed by the State without notification to Licensor. ITS will provide third party notice to Licensor of any requests received by ITS for any such confidential exhibits so as to allow Licensor the opportunity to protect the information by court order as outlined in ITS Public Records Procedures.

ARTICLE 28	EFFECT OF SIGNATURE
Each person signing this Agreement represents that he or she has read the Agreement in its entirety, understands its terms, is duly authorized to execute this Agreement on behalf of the parties, and agrees to be bound by the terms contained herein. Accordingly, this Agreement shall not be construed or interpreted in favor of or against the Licensee or the Licensor on the basis of draftsmanship or preparation hereof.

ARTICLE 29	ENTIRE AGREEMENT
29.1	This Agreement constitutes the entire agreement of the parties with respect to the subject matter contained herein and supersedes and replaces any and all prior negotiations, understandings, and agreements, written or oral, between the parties relating hereto, including any “shrink-wrap” version of the Software Product or any “click-wrap” or “browse-wrap” license presented in connection with a license via the Internet. The LOC, General RFP No. 3741 and Licensor’s Proposals in response thereto are hereby incorporated into and made a part of this Agreement.

29.2	The Agreement made by and between the parties hereto shall consist of and precedence is hereby established by the order of the following:

A.	This Agreement signed by both parties;
B.	Any exhibits attached to this Agreement;
C.	LOC;
D.	General RFP No. 3741; and
E.	Licensor’s Proposals, as accepted by Licensee, in response to the LOC and General RFP No. 3741.

29.3	The intent of the above listed documents is to include all items necessary for the proper execution and completion of the services by the Licensor. The documents are complementary, and what is required by one shall be binding as if required by all. A higher order document shall supersede a lower order document to the extent necessary to resolve any conflict or inconsistency arising under the various provisions thereof, provided, however, that in the event an issue is addressed in one of the above mentioned documents but is not addressed in another of such documents, no conflict or inconsistency shall be deemed to occur by reason thereof. The documents listed above are shown in descending order of priority; that is, the highest document begins with the first listed document (“A. This Agreement”) and the lowest document is listed last (“E. Licensor’s Proposals”).

ARTICLE 30	SURVIVAL
Articles 7, 8, 13, 17, 21, 26, 27, and all other articles, which by their express terms so survive or which should so reasonably survive, shall survive any termination or expiration of this Agreement.

ARTICLE 31	DEBARMENT AND SUSPENSION CERTIFICATION
Licensor certifies that neither it nor its principals: (a) are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered transactions by any federal department or agency; (b) have, within a three (3) year period preceding this Agreement, been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (federal, state, or local) transaction or contract under a public transaction, including violation of federal or state anti-trust statutes, commission of embezzlement, theft, forgery, bribery, falsification, or destruction of records, making false statements, and receiving stolen property; (c) are presently indicted of or otherwise criminally or civilly charged by a governmental entity with the commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (federal, state, or local) transaction or contract under a public transaction, including violation of federal or state anti-trust statutes, commission of embezzlement, theft, forgery, bribery, falsification, or destruction of records, making false statements, or receiving stolen property; and (d) have, within a three (3) year period preceding this Agreement, had one or more public (federal, state, or local) transactions terminated for cause or default.

ARTICLE 32  COMPLIANCE WITH ENTERPRISE SECURITY POLICY
Licensor and Licensee understand and agree that all products and services provided by Licensor under this Agreement must be and remain in compliance with the State of Mississippi’s Enterprise Security Policy.  The parties understand and agree that the State’s Enterprise Security Policy is based on industry-standard best practices, policy, and guidelines at the time of contract execution.  The State reserves the right to introduce a new policy during the term of this Agreement and require the Licensor to comply with same in the event the industry introduces more secure, robust solutions or practices that facilitate a more secure posture for the State of Mississippi.  

ARTICLE 33	STATUTORY AUTHORITY
By virtue of Section 25-53-21 of the Mississippi Code Annotated, as amended, the Executive Director of ITS is the purchasing and contracting agent for the State of Mississippi in the negotiation and execution of all contracts for the acquisition of information technology equipment, software, and services. The Licensor understands and agrees that ITS as contracting agent is not responsible or liable for the performance or non-performance of any of Licensee’s contractual obligations, financial or otherwise, contained within this Agreement. The parties further acknowledge that ITS is not responsible for ensuring compliance with any guidelines, conditions, or requirements mandated by Licensee’s funding source.

ARTICLE 34	SOFTWARE MAINTENANCE
34.1	Prior to expiration of the warranty period, Licensor shall notify Licensee in writing of the impending warranty expiration, and Licensee shall in turn notify Licensor of its decision to either obtain Software maintenance or to forgo Software maintenance. Upon notification of intent to obtain Software maintenance, Licensor shall provide Licensee, for the annual fee specified in the attached Exhibit A, the Software maintenance services as herein described.

34.2	Licensor shall provide the following Software maintenance services: As part of the Software maintenance services, Licensor will maintain the Products in an operable condition according to the specifications contained in the technical manuals and as outlined in and the LOC and the Licensor’s Proposal in response thereto. Licensor shall make available to Licensee during each annual maintenance period at least one (1) update to the Software Products that will incorporate any new features or enhancements to the licensed Products. Licensor shall also provide direct modem support and unlimited toll-free telephone support in the operation of the Software Products twenty-four (24) hours a day, seven (7) days a week, with a guaranteed one (1) hour response time. Priority placement in the support queue shall be given to all system locking situations or problems claimed by Licensee to be mission critical processes. Finally, Licensor shall provide on-site support in the operation of the Software Products if reasonably convenient or necessary in the opinion of the Licensor.

34.3	Sixty (60) days prior to the expiration of the initial Software maintenance period or any renewal term thereof, Licensor shall notify Licensee in writing of the impending expiration, and Licensee shall have thirty (30) days in which to notify Licensor of its intentions to either renew or cancel any further Software maintenance. In no event shall the cost for Software maintenance increase by more than three percent (3%) per year.

ARTICLE 35	TRANSPARENCY
In accordance with the Mississippi Accountability and Transparency Act of 2008, §27-104-151, et seq., of the Mississippi Code of 1972, as Amended, the American Accountability and Transparency Act of 2009 (P.L. 111-5), where applicable, and §31-7-13 of the Mississippi Code of 1972, as amended, where applicable, a fully executed copy of this Agreement shall be posted to the State of Mississippi’s accountability website at: https://www.transparency.mississippi.gov. Prior to Licensee posting the Agreement to the website, any attached exhibits which contain trade secrets or other proprietary information and are labeled as “confidential” will be redacted by Licensee.

ARTICLE 36	ESCROW OF SOURCE CODE
36.1	With the execution of this Agreement, the Licensor shall place and maintain a current copy of the data dictionary, Documentation, object code, and source code in escrow and shall furnish Licensee with a copy of the escrow agreement and the name and address of the agent. The escrow agreement shall authorize the escrow agent to release, at no cost to Licensee, the data dictionary, Documentation, object code, and source code to Licensee if and when the Licensee is deemed to have a right under this article. The Licensor shall pay all costs of providing and maintaining the escrow agreement, including the fees of the escrow agent. The copy of the source code placed in escrow shall be reproduced and maintained on magnetic tape or disk using a commonly accepted data recording protocol. Program documentation sufficient to allow a competent programmer to use and maintain the source code programs must accompany the source code. When a change is made to the object code or source code by or on behalf of the Licensor during the term of the escrow agreement, the revised code, including the change, shall be delivered to the escrow agent not later than thirty (30) calendar days after the change is effected by or on behalf of the Licensor. 

36.2	Provided that the Licensee is not then in substantial default under this Agreement, the Licensor shall provide to Licensee, at no cost and within ten (10) calendar days after receipt of Licensee’s written request for it, one (1) complete copy of the data dictionary, Documentation, object code, and source code used in the preparation of the Software and custom modifications to the source code and object code as a result of this Agreement, brought up to date as of the date of delivery of such source code to Licensee, upon the occurrence of any of the following events: (a) any or all material parts of the source code or object code is generally made available, with or without additional cost, to other users of comparable Software; or (b) the Licensor’s or the software manufacturer’s cessation, for any reason, to do business; or (c) the Licensor or the software manufacturer discontinues maintenance of the Software; or (d) bankruptcy, receivership, insolvency, reorganization, dissolution, liquidation, or other similar proceedings are instituted by or against the Licensor or the software manufacturer.

36.3	Upon Licensee’s written request, the escrow agent shall promptly conduct, at Licensor’s expense, a Verification of the deposit materials in accordance with Licensee’s requirements and with the requirements herein stated. “Verification” as used herein, means a procedure or process to determine the accuracy, completeness, sufficiency and quality of the deposit materials at a level of detail reasonably requested by Licensee. Verification may include, as required by Licensee (or by a third party on behalf of Licensee), file listing, compilation, size comparison, function comparison and on-line comparison services. A copy of the verification results shall be immediately provided by the escrow agent to the State.

36.4	Licensee (or a third party on behalf of Licensee) reserves the right from time to time and at any time to cause Verification of the deposit materials and to examine the deposit materials to verify conformance to the requirements of the LOC and Licensor’s Proposal, as accepted by Licensee, in response thereto, and this Agreement, all at Licensor’s expense. Except as otherwise required by Licensee (or by a third party on behalf of Licensee and reasonably approved by Licensor), all Verification tasks shall be performed solely by employees of escrow agent and, at Licensee’s option, of Licensee or a third party engaged by Licensee (subject to Licensor’s reasonable approval of Licensee), without interference from Licensor; provided, however, that if and to the extent requested by Licensee (or by a third party on behalf of Licensee), Licensor shall at Licensor’s expense provide to escrow agent and/or Licensee all reasonably necessary assistance and cooperation in connection with the performance of any Verification. Any Verification performed by the escrow agent or a third party engaged by the escrow agent (and acceptable to Licensee) shall be performed in a good, workmanlike, timely and professional manner by qualified persons fully familiar with the requirements, materials and technology involved in performing such Verifications.

36.5	 Licensor shall, at its expense, implement a procedure whereby the escrow agent shall notify Licensee of all deposits to the software escrow based on software release updates. It is understood and agreed that updates shall occur at least on a quarterly basis.

ARTICLE 37	CHANGE ORDER RATE AND PROCEDURE
37.1	It is understood that the State may, at any time, by a written order, make changes in the scope of the project. No changes in scope are to be conducted or performed by the Licensor except by the express written approval of the State. The Licensor shall be obligated to perform all changes requested by the Licensee which have no price or schedule effect.

37.2	The Licensor shall have no obligation to proceed with any change that has a price or schedule effect until the parties have mutually agreed in writing thereto. Neither the State nor the Licensor shall be obligated to execute such a change order; if no such change order is executed, the Licensor shall not be obliged or authorized to perform services beyond the scope of this Agreement and the contract documents. All executed change orders shall be incorporated into previously defined deliverables.

37.3	With respect to any change orders issued in accordance with this Article, the Licensor shall be compensated for work performed under a change order according to the hourly change order rate specified in Licensor’s Proposal in response to the LOC which is incorporated herein. If there is a service that is not defined in the change order rate, the Licensor and the State will negotiate the rate. The Licensor agrees that each change order rate shall be a “fully loaded” rate, that is, it includes the cost of all materials, travel expenses, per diem, and all other expenses and incidentals incurred by the Licensor in the performance of the change order. The Licensor shall invoice the Licensee upon acceptance by the Licensee of all work documented in the change order, and the Licensee shall pay invoice amounts on the terms set forth in this Agreement.

37.4	Upon agreement of the parties to enter into a change order, the parties will execute such a change order setting forth in reasonable detail the work to be performed thereunder, the revisions necessary to the specifications or performance schedules of any affected project work plan, and the estimated number of professional services hours that will be necessary to implement the work contemplated therein. The price of the work to be performed under any change order will be determined based upon the change order rate, however, the change order will be issued for a total fixed dollar amount and may not be exceeded regardless of the number of hours actually expended by the Licensor to complete the work required by that change order. The project work plan will be revised as necessary.

37.5	The Licensor will include in the progress reports delivered under this Agreement the status of work performed under all then current change orders.

37.6	In the event the Licensor and the State enter into a change order which increases or decreases the time required for the performance of any part of the work under this Agreement, the Licensor shall submit to the Licensee a revised version of the project work plan, clearly indicating all changes, at least five (5) working days prior to implementing any such changes.

37.7	The Licensee shall promptly review all revised project work plans submitted under this Agreement and shall notify the Licensor of its approval or disapproval, in whole or in part, of the proposed revisions, stating with particularity all grounds for any disapproval, within ten (10) working days of receiving the revisions from the Licensor. If the Licensee fails to respond in such time period or any extension thereof, the Licensee shall be deemed to have approved the revised project work plan.

ARTICLE 38	RETAINAGE
To secure the Licensor’s performance under this Agreement, the Licensor agrees that the Licensee shall hold back as retainage twenty-five percent (25%) of each amount payable, including amounts payable under Change Orders, under this Agreement. The retainage amount will continue to be held until final acceptance of the system by the State and the expiration of the warranty period.



For the faithful performance of the terms of this Agreement, the parties have caused this Agreement to be executed by their undersigned representatives.

	State of Mississippi, Department of	
Information Technology Services, on
behalf of Mississippi Department of Human Services
	INSERT VENDOR NAME

	By: ________________________________
	By: ________________________________

	Authorized Signature
	Authorized Signature

	Printed Name: Craig P. Orgeron, Ph.D.
	Printed Name: _______________________

	Title: Executive Director
	Title: _______________________________

	Date: ______________________________
	Date: _______________________________




	Mississippi Department of Human Services


	By: ________________________________

	Authorized Signature

	Printed Name: Richard A. Berry

	Title: Executive Director

	Date: ______________________________
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EXHIBIT A

	Deliverable
	Deliverable Due Date
	Deliverable Amount
	25% Retainage
	Amount Paid
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