
EXHIBIT C

PROJECT NUMBER 33724


SAMPLE FIXED PRICE AGREEMENT


BETWEEN


{INSERT NAME OF VENDOR}

AND


MISSISSIPPI DEPARTMENT OF INFORMATION TECHNOLOGY SERVICES


AS CONTRACTING AGENT FOR


MISSISSIPPI DEPARTMENT OF FINANCE AND ADMINISTRATION
This Fixed Price Agreement (hereinafter referred to as “Agreement”) is entered into by and between INSERT NAME OF VENDOR, a SPECIFY STATE OF INCORPORATION corporation having its principal place of business at SPECIFY BUSINESS ADDRESS (hereinafter referred to as “Contractor”), and Mississippi Department of Information Technology Services having its principal place of business at 301 North Lamar Street, Suite 508, Jackson, Mississippi 39201 (hereinafter referred to as “ITS”) as contracting agent for  the Mississippi Department of Finance and Administration located at 501 North West Street, Suite 1201A, Jackson, Mississippi 39201 (hereinafter referred to as “Customer”). ITS and Customer are sometimes collectively referred to herein as “State”.

WHEREAS, the State, pursuant to a Letter of Configuration dated April ?, 2002 (hereinafter referred to as “LOC”) based on General Request for Proposals (“RFP”) Number 3253, requested proposals for a qualified contractor to design, develop and implement a web-based application to collect, settle, and distribute the court assessments and fines to the correct state funds as described in the LOC; and

WHEREAS, after careful review of all proposals, the Contractor was the successful proposer in an open, fair and competitive procurement process to provide the above mentioned services;

NOW THEREFORE, in consideration of the mutual understandings, promises and agreements set forth herein, the parties hereto agree as follows:

ARTICLE 1
TERM OF AGREEMENT
1.1
Unless this Agreement is extended by mutual, written agreement or terminated as prescribed elsewhere in this Agreement, the term of this Agreement shall commence on the last date on which it is executed below and shall continue until the Contractor completes all tasks required herein pursuant to the Project Work Plan, including services during the Warranty Period. Time is of the essence in the performance of this Agreement. The System must be delivered; implemented; fully functional; accepted by the Customer, and all tasks required herein, with the exception of the warranty and maintenance period, completed on or before January 1, 2003 unless a change in this date is mutually agreed to in writing by the State and the Contractor.

1.2
This Agreement will become a binding obligation on the State only upon the issuance of a valid purchase order by the Customer following contract execution and the issuance by ITS of the CP-1 Acquisition Approval Document.
ARTICLE 2
DEFINITIONS

2.1
“Acceptance” shall mean, with respect to each Deliverable, written notice from the Customer that it has accepted the Deliverable as conforming in all material respects to the applicable specifications, including any approved Change Orders, for such Deliverable.  A “material defect” is one which the Customer determines would substantially impair the Customer’s ability to use the Deliverable as intended in the RFP and this Agreement.
2.2
“Agreement” shall mean this Fixed Price Agreement and any amendments thereto, between the Customer and the Contractor.

2.3
“Appropriate Change Order Rate” shall mean the rate specified in Article 9 herein for Project management, analysis and design, programming or clerical work performed under an authorized Change Order.

2.4
“Change Order” shall mean changes in the scope of work which are approved and agreed to in writing by the State and the Contractor as set forth in Article 9 herein.

2.5
“Contract Documents” shall mean those documents identified in Article 4 herein.

2.6
“Contractor” shall mean INSERT THE NAME OF THE VENDOR  and its successors and assigns (subject to the provisions of the article herein titled “Assignments and Subcontracts”).

2.7
“Customer” shall mean Mississippi Department of Finance and Administration.

2.8
“Defect” shall mean any failure of the System to operate in conformity with the System specifications as contemplated by the LOC and the Contractor’s Proposal, as accepted by the State, in response thereto.

2.9
“Deliverable” shall include, but is not limited to, such Project products and services as plans, analyses, standards, documentation, manuals, procedures, software, source code, interfaces, tests, training, support, hardware, warranties and other items required for a successful System installation and not specifically excluded in writing by the Customer.

2.10 “Final Acceptance” shall mean, with respect to the System, written notice from the Customer that it has accepted the System following three (3) months of production deployment during which time the System has conformed in all material respects to the applicable specifications, including any approved Change Orders, for the System, with all Defects discovered during the Acceptance Period fixed by Contractor and tested and accepted by Customer.

2.11 “ITS” shall mean the Mississippi Department of Information Technology Services.

2.12
“Project” shall mean the analysis, design, development, conversion services and implementation services and associated Deliverables to be performed by the Contractor as described in the LOC and the Contract Documents.

2.13
“Project Work Plan” shall mean the planning and scheduling document described in the LOC which specifically identifies the Contractor’s tasks and time schedule, all of which is subject to the approval of the State.

2.14
“Proposal” shall mean the Contractor’s response dated August 12, 2002 to the LOC.

2.15
“LOC” shall mean the Letter of Configuration No. 33724 dated July 16, 2002, issued by the State.

2.16
“State” shall refer to Customer and ITS collectively.

2.17
“System” shall mean the we-based application as designed, configured and installed for the Customer in accordance with the provisions of this Agreement as specified in the LOC and as amended by the approved Deliverables.

2.18
“Warranty Period” shall mean the period of six (6)  months after acceptance of the System during which the Contractor’s warranties are in effect.

2.19
“Work-in-Progress” shall mean all indicia of the Contractor’s efforts to complete the listed Deliverables, including but not limited to, all work papers, notes, preliminary designs, interview notes, estimates of scope of work, diagrams, bullet lists, models, prototypes, partial or complete program descriptions or definitions, program documentation on line and batch, all test case documentation, and all infrastructure components and infrastructure support items stretching across the entire Project, including but not limited to, all security coding, approvals processing, notes and comments, and all other infrastructure components in any form whatsoever. This list is not intended to be all-encompassing, but is set forth as an example of the breadth of the matter contemplated as “Work-in-Progress”.

ARTICLE 3
CONTRACTOR SERVICES
The Contractor agrees to furnish to the Customer all hardware, software (including source code), services and associated Deliverables required to provide to the Customer a System as described in the LOC and this Agreement.

ARTICLE 4
CONTRACT DOCUMENTS
4.1
The contract made by and between the parties hereto shall consist of, and precedence is hereby established by the order of the following documents incorporated herein:

A.
This Agreement signed by the parties herein;

B.
Any exhibits attached to this Agreement;

C.
Letter of Configuration dated July 16, 2002;

D.
General RFP No. 3253, and written addenda;

E.
The Project Work Plan as agreed to by the parties and any mutually agreed upon updates and amendments to the Project Work Plan, and

F.
The Contractor’s Proposal as accepted by the State in response to the July 16, 2002 LOC and the General RFP No. 3253.

.

4.2
The intent of the Contract Documents is to include all items necessary for the proper execution and completion of the Project by the Contractor.  The Contract Documents are complementary, and what is required by one shall be binding as if required by all. A higher order document shall supersede a lower order document to the extent necessary to resolve any conflict or inconsistency arising under the various provisions thereof; provided, however, that in the event an issue is addressed in one of the above mentioned documents but is not addressed in another of such documents, no conflict or inconsistency shall be deemed to occur by reason thereof. The documents listed above are shown in descending order of priority, that is, the highest document begins with the first listed document (“A. This Agreement”) and the lowest document is listed last (“F. Contractor’s Proposal”).

ARTICLE 5
SCOPE OF WORK
The scope of work for this Project is defined by the Contract Documents set forth in Article 4 herein. The System to be produced by the Contractor under this Agreement will contain all plans, analyses, standards, documentation, manuals, procedures, software, interfaces, tests, training, support, warranties, and other items required for a successful System installation and not specifically excluded in writing by the Customer.

It is understood by the parties that the State will be providing the hardware and/or network connectivity and that both Contractor and the State shall work together until a completely integrated System is successfully implemented and accepted by Customer. The Contractor will work with the State to identify and resolve any hardware problems and/or network connectivity problems that would prevent a successful software installation. 

ARTICLE 6
COORDINATION OF PROJECT
The Contractor acknowledges that the Customer intends to be actively involved in the day-to-day progress of the Project. The Contractor agrees to (a) obtain the Customer’s approval of all tasks and the time schedule for completion of said tasks prior to commencing performance, if not already contained in the approved Project Work Plan; (b) notify the Customer’s designated technical and Project managers of all meetings related to the Project so as to allow their participation in said meetings; (c) make available to the State Project team members all Project work papers and Work-in-Progress for review; (d) ensure that the Contractor Project Manager and the State Project Manager work closely together, and (e) meet with the Customer on a regular basis, and as otherwise requested by the Customer, to discuss the status of the Project.

ARTICLE 7
RESPONSES BY CUSTOMER AND/OR CONTRACTOR
Whenever a response, approval, or other action is required in response to a request or submission by the Contractor, the Customer shall secure the required response, approval, or action from the necessary Customer officials or personnel, and Customer’s Project Manager or his/her designee shall supply the Contractor with a written approval of the requested action if the Customer’s response is positive, or with a written explanation detailing with reasonable particularity the causes for negative response by the Customer. Where agreement, approval, acceptance, consent, or similar action by the Customer or the Contractor is required, such action shall not be unreasonably delayed or withheld.

ARTICLE 8
PAYMENT TERMS
8.1
COMPENSATION:
Except as provided in Article 9, Change Order Procedure, of this Agreement, the total compensation to be paid to the Contractor by the Customer shall not exceed WRITE OUT DOLLAR AMOUNT ($INSERT DOLLAR #) (Fixed Price) for all products, services, travel, performances and expenses under this Agreement, payable as described in the Payment Schedule and Deliverables List attached hereto as Exhibit A to this Agreement (authorization of payments is subject to the written approval of the State).

8.2
PAYMENT SCHEDULE:
The Contractor and the State agree to the Deliverable Schedule as set forth in the Payment Schedule and Deliverables List included as Exhibit A to this Agreement. The Contractor will receive payment in the amount indicated in Article 8.1 herein upon written acceptance by the Customer of the system defined therein. The parties agree that as the Project Work Plan is revised by written agreement of the parties during the term of this Agreement, the anticipated dates for acceptance of Deliverables and for the corresponding payments to the Contractor, but not the amounts of those payments, may likewise be revised only by written agreement of the parties.

8.3
INVOICING:
Upon written acceptance, as set forth in Article 13 herein, by the Customer  of a Deliverable which has an associated payment, the Contractor will invoice the Customer for the invoice amount of that payment as indicated in the schedule in Exhibit A of this Agreement. Subject to the provisions of Article 13 herein, the Customer shall pay to the Contractor all approved and undisputed invoiced amounts due and owing within forty-five (45) days of the receipt by the Customer of each invoice. Late charges on any unpaid balance shall not exceed one and one-half percent (1.5%) per month or portion thereof from the expiration of such  forty-five (45) day period until such time as the warrant or check is mailed or otherwise delivered to the Contractor. No payment, including final payment, shall be construed as acceptance of defective or incomplete work, and the Contractor shall remain responsible and liable for full performance in strict compliance with the Contract Documents. All payments shall be in United States currency.

8.4
Acceptance by the Contractor of the last payment from the Customer shall operate as a release of all claims against the State by the Contractor and any subcontractors or other persons supplying labor or materials used in the performance of the work under this Agreement.

ARTICLE 9
CHANGE ORDER RATE AND PROCEDURE
9.1
CHANGES IN THE SCOPE OF WORK:
It is understood that the State may, at any time by a written order, make changes in the scope of the Project.  No changes in scope are to be conducted or performed by the Contractor except by the express written approval of the State.  The Contractor shall be obligated to perform all changes requested by the Customer which have no price or schedule effect.

9.2
CHANGES AFFECTING PRICE OR SCHEDULE:
The Contractor shall have no obligation to proceed with any change that has a price or schedule effect until the parties have mutually agreed in writing thereto.  Neither the State nor the Contractor shall be obligated to execute such a Change Order; and if no such Change Order is executed, the Contractor shall not be obliged or authorized to perform services beyond the scope of this Agreement and the Contract Documents. All executed Change Orders shall be incorporated into previously defined Deliverables.

9.3
APPROPRIATE CHANGE ORDER RATE:
With respect to any Change Orders issued in accordance with Article 9 herein, the Contractor shall be compensated for work performed under a Change Order according to the hourly Appropriate Change Order Rate specified in the Contractor’s Proposal. If there is a service that is not defined in the Appropriate Change Order Rate, the Contractor and the State will negotiate the rate. The Contractor agrees that each Appropriate Change Order Rate shall be a “fully loaded” rate, that is, it includes the cost of all materials, travel expenses, per diem, and all other expenses and incidentals incurred by the Contractor in the performance of the Change Order. The Contractor shall invoice the Customer upon acceptance by the Customer of all work documented in the Change Order, and the Customer shall pay invoice amounts on the terms set forth in this Agreement.

9.4
CHANGE ORDERS:
Upon agreement of the parties to enter into a Change Order, the parties will execute such a Change Order setting forth in reasonable detail the work to be performed thereunder, the revisions necessary to the specifications or performance schedules of any affected Project Work Plan, and  the estimated number of professional services hours that will be necessary to implement the work contemplated therein.  The price of the work to be performed under any Change Order will be determined based upon the Appropriate Change Order Rate; however, the Change Order will be issued for a total fixed dollar amount and may not be exceeded regardless of the number of hours actually expended by the Contractor to complete the work required by that Change Order.  The Project Work Plan will be revised as necessary in accordance with Article 9.6 herein.

9.5
PROGRESS REPORTS REGARDING CHANGES:
The Contractor will include in the progress reports delivered under this Agreement, the status of work performed under all then​ current Change Orders.
9.6
REVISED PROJECT WORK PLAN:
In the event the Contractor and the State enter into a Change Order which increases or decreases the time required for the performance of any part of the work under this Agreement, the Contractor shall submit to the Customer a revised version of the Project Work Plan, clearly indicating all changes, at least five (5) working days prior to implementing any such changes.

9.7
CUSTOMER’S REVIEW:
The Customer shall promptly review all revised Project Work Plans submitted under this Agreement, and shall notify the Contractor of its approval or disapproval, in whole or in part, of the proposed revisions, stating with particularity all grounds for any disapproval, within ten (10) working days of receiving the revisions from the Contractor.  If the Customer fails to respond in such time period or any extension thereof, the Customer shall be deemed to have approved the revised Project Work Plan.

ARTICLE 10
RETURN OF OVERPAYMENTS
The Contractor agrees to return to the State any overpayments due to unearned funds or funds disallowed pursuant to the terms of this Agreement that were disbursed to the Contractor by the State. The Contractor shall return any overpayments to the State within thirty (30) calendar days after either discovery by the Contractor, or notification by the State of the overpayment. In the event that the Contractor or its independent auditor discovers an overpayment has been made, the Contractor shall repay said overpayment within thirty (30) calendar days without prior notification from the State. In the event that the State first discovers an overpayment has been made, the State will notify the Contractor by letter of such finding. Should repayment not be made in a timely manner, the State will charge interest of one percent (1%) per month compounded on the outstanding balance after thirty (30) calendar days after the date of notification by the State or discovery by the Contractor, or the maximum amount allowed by law, whichever is greater.

ARTICLE 11
SECURITY FOR PERFORMANCE BY THE CONTRACTOR
11.1
PERFORMANCE BOND:
As a condition precedent to the formation of this Agreement, the Contractor must provide a performance bond as herein described. To secure the Contractor’s performance, the Contractor shall procure, submit to the State with this executed Agreement, and maintain in effect at all times during the course of this Agreement, a performance bond in the amount of $INSERT AMOUNT. The bond shall be accompanied by a duly authenticated or certified document evidencing that the person executing the bond is a licensed Mississippi agent for the bonding company. This certified document shall identify the name and address of the person or entity holding the performance bond, and shall identify a contact person to be notified in the event the State is required to take action against the bond. The term of the performance bond shall be concurrent with the term of this Agreement and shall not be released to the Contractor until the Warranty Period has expired. The performance bond shall be procured at the Contractor’s expense and be payable to the State of Mississippi. Prior to approval of the performance bond, the State reserves the right to review the bond and require the Contractor to substitute an acceptable bond in such form as the State may reasonably require. The premiums on such bond shall be paid by the Contractor. The bond must specifically refer to this Agreement and shall bind the surety to all of the terms and conditions of this Agreement. If the Contractor is terminated under the provisions of Article 21 of this Agreement, the State may claim against the performance bond in addition to all other rights and remedies the State may have under this Agreement at law or in equity.

11.2
RETAINAGE:
To secure the Contractor’s performance under this Agreement, the Contractor agrees that the Customer shall hold back as retainage five percent (5%) of each amount payable, including amounts payable under Change Orders, under this Agreement as set forth in Article 9 herein. The retainage amount will continue to be held until Final Acceptance of the System by the State.

11.3
LIQUIDATED DAMAGES:
It is agreed by the parties hereto that time is of the essence, and that in the event of a delay in the delivery and installation deadlines or delay in the satisfactory completion and acceptance of this Project, damage shall be sustained by the Customer. In the event of a delay as described herein, the Contractor shall pay the Customer, within five (5) calendar days from the date of receipt of notice, fixed and liquidated damages of INSERT EITHER A DOLLAR AMOUNT; A % OF THE TOTAL CONTRACT PRICE, OR WHATEVER YOU THINK BEST PROTECTS THE CUSTOMER AS FAR AS LIQUIDATED DAMAGES IS CONCERNED for each calendar day of delay caused by the Contractor. The Customer may offset amounts due it as liquidated damages against any monies due the Contractor under this Agreement. The Customer will notify the Contractor in writing of any claim for liquidated damages pursuant hereto on or before the date the Customer deducts such sums from money payable to the Contractor. Any liquidated damages assessed are in addition to and not in limitation of any other rights or remedies of the Customer. 

ARTICLE 12
AVAILABILITY OF FUNDS
It is expressly understood and agreed that the obligation of the State to proceed under this Agreement is conditioned upon the appropriation of funds by the Mississippi State Legislature and the receipt of state and/or federal funds for the performances required under this Agreement. If the funds anticipated for the continuing fulfillment of this Agreement are, at any time, not forthcoming or insufficient, either through the failure of the federal government to provide funds or of the State of Mississippi to appropriate funds or if there is a discontinuance or material alteration of the program under which funds were provided or if funds are not otherwise available to the State, the State shall have the right upon ten (10) working days written notice to the Contractor, to terminate this Agreement without damage, penalty, cost or expense to the State of any kind whatsoever. Customer shall have the sole right to determine whether funds are available for the payments or performances due under this Agreement. The effective date of termination shall be as specified in the notice of termination. In such event, the Contractor shall be paid pursuant to the provisions of Article 21.5 herein.

ARTICLE 13
ACCEPTANCE
13.1
DEFINITION:
“Acceptance” shall mean, with respect to each Deliverable, written notice from the Customer that it has accepted the Deliverable as conforming in all material respects to the applicable specifications, including any approved Change Orders, for such Deliverable.  A “material defect” is one which the Customer determines would substantially impair the Customer’s ability to use the Deliverable as intended in the LOC and this Agreement.

13.2
ACCEPTANCE OF DELIVERABLE:
Any Deliverable ready for review and approval shall be submitted directly to the Customer’s Project Director or his/her designee. Upon receipt, the Customer’s Project Director or his/her designee shall promptly forward a written notice of receipt to the Contractor, and the Customer shall have five (5) working days from receipt of the Deliverable to review same.

13.3
CORRECTION OF MATERIAL DEFECT:
If the Customer determines that a Deliverable contains a material Defect, the Customer shall notify the Contractor’s Project Manager in writing, describing the material Defect in sufficient detail to allow the Contractor to locate and correct the material Defect. In the event the Customer notifies the Contractor of a material Defect in a Deliverable, the Contractor shall: (a) promptly correct such material Defect, or if agreeable to Customer, (b) develop a plan to correct such material Defect within a reasonable period of time not to exceed five (5) working days unless the State consents in writing to a longer period of time,  and diligently proceed according to such plan until the material Defect has been corrected.  Upon receipt of corrected Deliverables, the Customer shall have another acceptance period, as set forth in Article 13.2 herein, in which to re‑evaluate/retest such Deliverable. If the Customer again determines that the Deliverable contains any material Defects, the Customer shall again notify the Contractor's Project Manager in writing, describing the material Defects in sufficient detail to allow the Contractor to locate and correct such material Defects within ten (10) working days thereafter, unless the Customer consents in writing to a longer period of time. Subject to the provisions of Article 13.4 herein, the Customer and the Contractor will continue to perform the tasks required by this Article 13.3 as necessary until the Deliverable is acceptable to the Customer. The Customer shall not unreasonably withhold or delay its acceptance or rejection of corrected Deliverables.

13.4
INABILITY TO CORRECT MATERIAL DEFECT:
If after three (3) repeated good‑faith efforts, or such reasonable time as determined by the Customer depending on the nature of the material Defect or the complexity thereof, the Contractor is unable to correct any material Defects preventing acceptance of a Deliverable, the Customer may, at its sole discretion, either (a) notify the Contractor that it has elected to keep the Deliverable despite such material Defects, (b) invoke liquidated damages; return the Deliverable to the Contractor, and provide the Contractor with an opportunity to deliver substitute Deliverables acceptable to the Customer within the time period specified by the Customer, (c) return the Deliverable to the Contractor and withhold payment of amounts relating to such Deliverable, or (d) terminate the Agreement, in whole or in part, pursuant to Article 21. If Customer elects to terminate the Agreement pursuant to clause (d), the cure period  specified in Article 21 will not be allowed, there having already been three (3) repeated good faith efforts to correct the Defect. If the Customer elects to keep a Deliverable containing material Defects pursuant to clause (a) above, or if the Customer returns the Deliverable pursuant to clause (c), the State shall have the right to obtain professional services from third parties to attempt to remedy such material Defects, provided that all such third parties execute a confidentiality agreement to protect the interests of the Contractor prior to being given access to any Deliverable or to any of the Contractor’s proprietary information pertaining to it. All additional costs incurred by the Customer in obtaining such third party professional services shall be borne by the Contractor and the Customer shall be entitled, in its discretion, to withhold such costs from any payments which may otherwise be due the Contractor upon acceptance of the conforming Deliverable or to invoice the Contractor for said costs, which invoice shall be paid by the Contractor within ten (10) working days of receipt.  In addition to all other rights and remedies set forth in this Agreement, in the event the Customer determines that the Project is in jeopardy due to the Contractor's inability to submit acceptable Deliverables,  then the State may terminate this Agreement for cause in accordance with Article 21.1 of this Agreement and recover its damages sustained as a result thereof.

13.5
FINAL ACCEPTANCE:
Following acceptance of all Deliverables, as set forth in Articles 13.1 and 13.2 herein, Customer shall have a three (3) months Final Acceptance period to further evaluate the System in its production environment.  Any material Defect identified during this Final Acceptance period shall be corrected as set forth in Articles 13.3 and 13.4 herein prior to the payment of retainage withheld in accordance with Article 11 herein.

ARTICLE 14
WARRANTIES
14.1
IMPLIED WARRANTIES:
The Contractor shall not disclaim implied warranties of merchantability and implied warranties of fitness for a particular purpose.  Any provisions disclaiming implied warranties shall be null and void.

14.2
WARRANTY FOR DELIVERABLES:
The Contractor represents and warrants for the Warranty Period that all Deliverables shall be free from any Defect, deficiency, faultiness, imperfection, inadequacy, incompleteness or other condition (collectively referred to herein as “Defect”) which would render any such Deliverable inoperable in any way or which would prevent full System performance in accordance with the specifications set forth in the Contract Documents.  This warranty includes, without limitation, correction of errors, design deficiencies, performance deficiencies, and incorrect or defective documentation, including those found during acceptance testing, implementation, and the Warranty Period.  Acceptance testing shall not in any way relieve the Contractor of its responsibilities to correct any Defect during the Warranty Period.  The Contractor shall repair or replace any Deliverable containing a Defect at no cost to the State within ten (10) working days of receiving notice of the Defect from the State. In the event the Contractor can not repair or replace a Deliverable during the Warranty Period, Contractor shall refund the fees paid for the defective Deliverable, and refund any fees paid for services that directly relate to the defective Deliverable.
14.3
The Contractor represents and warrants that all hardware and software provided by Contractor shall meet or exceed the minimum specifications set forth in the LOC and Contractor’s Proposal. 

14.4
Contractor represents and warrants, for a period of ninety (90) days from performance of the service, that all work hereunder, including but not limited to, consulting, training and technical support, has been performed in a good and workmanlike manner and consistent with generally accepted industry standards. For any breach of this warranty, Contractor shall perform the services again, at no cost to Customer, or if Contractor is unable to perform the services as warranted, Contractor shall reimburse Customer the fees paid to Contractor for the unsatisfactory services. 

14.5
The Contractor represents and warrants that it has and shall obtain and pass through to Customer any and all warranties obtained or available from the licensor of third party software  or the manufacturer of the equipment and replacement parts supplied to Contractor. 

14.6
Contractor represents and warrants that it has the right to sell the equipment and license the third party software provided under this Agreement. 

14.7
Contractor represents and warrants that there is no disabling code or lockup program or device embedded in the software provided to Customer. Contractor further agrees that it will not, under any circumstances including enforcement of a valid contract right, (a) install or trigger a lockup program or device, or (b) take any step which would in any manner interfere with Customer’s use of the software and/or which would restrict Customer from accessing its data files or in any way interfere with the transaction of Customer’s business. For any breach of this warranty, Contractor at its expense shall, within five (5) working days after receipt of notification of the breach, deliver software to Customer that is free of such disabling code, lockup program or device.

14.8
Contractor represents and warrants that the software  provided to Customer does not contain a computer virus. For any breach of this warranty, Contractor at its expense shall, within five (5) working days after receipt of notification of the breach, deliver software to Customer that is free of any virus, and shall be responsible for repairing, at Contractor’s expense, any and all damage done by the virus to Customer’s site.

14.9
WARRANTY AGAINST BROKER’S FEE:
The Contractor represents and warrants that it has not employed any company or person, other that a  bona fide employee working solely for the Contractor or for a company regularly employed as its marketing agent, to solicit or secure the Agreement.  The Contractor also warrants that it has not paid or agreed to pay any company or person, other that a bona fide  employee working solely for the Contractor or for a company regularly employed by the Contractor as its marketing agency, any fee, commission, percentage, brokerage fee, gift or any other consideration contingent upon or resulting from the award of the Agreement.  For breach or violation of this warranty, the State shall have the right to cancel the Agreement without liability, or, in its discretion, to deduct from the contract price or consideration, or otherwise recover the full amount of such fee, commission, percentage, brokerage fee, gift, or contingent fees.

14.10
WARRANTY AGAINST CONFLICT OF INTEREST:
No official or employee of the Customer or of ITS, and no other public official of the State of Mississippi who exercises any functions or responsibilities in the review or approval of the undertaking or carrying out of the Project shall, prior to the completion of said Project, voluntarily acquire any personal interest, direct or indirect, in the Agreement. The Contractor warrants that it has removed any material conflict of interest prior to the signing of the Agreement, and that it shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the performance of its responsibilities under the Agreement.  The Contractor also warrants that in the performance of the Agreement no person having any such known interests shall be employed.

14.11
WARRANTY AGAINST GRATUITIES:
The Contractor represents and warrants that no elected or appointed officer or other employee of the State of Mississippi has or shall benefit financially or materially from the Agreement.  No individual employed by the State of Mississippi shall be admitted to any share or part of the Agreement or to any benefit that may arise therefrom.  The State of Mississippi may, by written notice to the Contractor, terminate the right  of the Contractor to proceed under the Agreement if it is found, after notice and hearing by the Executive Director of ITS or duly authorized representative, that gratuities in the form of entertainment, gifts, or otherwise were offered or given by the Contractor to any officer or employee of the State of Mississippi with a view toward securing the Agreement or securing favorable treatment with respect to the award, or amending or making of any determinations with respect to the performing of such contract, provided that the existence of the facts upon which the Executive Director of ITS or duly authorized representative makes such findings shall be in issue and may be reviewed in any competent court. In the event the Agreement is terminated under this clause, the State of Mississippi shall be entitled to pursue the same remedies against the Contractor as it would pursue in the event of a breach of contract by the Contractor, including punitive damages, in addition to any other damages to which it may be entitled at law or in equity.

14.12
WARRANTY OF SOFTWARE COMPLIANCE:
The Contractor represents and warrants that any software or other products delivered hereunder will not deviate from the specifications set forth in the Contract Documents, will perform the tasks for which it is designed and will function correctly, and will comply with the State's current information systems standards and procedures and the State operational requirements, as agreed upon by the Customer, ITS, or their designated representatives.

14.13
WARRANTY OF CONVEYANCE OF PROJECT DOCUMENTS:
The Contractor represents and warrants that, upon completion of the Project, the Contractor,  and all subcontractors, shall convey to the State copies of all interim reports, cost records, data collection forms, and any working papers that support the final acceptance. 

14.14
NO LIMITATION OF LIABILITY:
Neither Contractor nor its subcontractors, if any, shall have any limitation on liability for breach of any warranty or any other provision of this Agreement, except that in no event shall the Contractor be liable for any damages arising as a result of the State’s negligent, willful or wanton conduct.

ARTICLE 15
INFRINGEMENT INDEMNIFICATION
The Contractor represents and warrants that the materials and Deliverables  provided to the Customer under this Agreement, and their use by the Customer, will not infringe or constitute an infringement of any copyright, patent, trademark, trade secret or other proprietary right of any person or entity. Contractor, at its own expense, shall defend or settle any and all infringement actions filed against Contractor or Customer which involve the materials and Deliverables provided under this Agreement and shall pay all costs, attorney fees, damages and judgment finally awarded against Customer. If, in any such suit arising from such claim, the continued use of the items for the purpose intended is enjoined or threatened to be enjoined by any court of competent jurisdiction, Contractor shall, at its expense: (a) first procure for Customer the right to continue using such items, or upon failing to procure such right; (b) modify or replace them with non-infringing items, or upon failing to secure either such right, (c) refund to Customer the fees previously paid by Customer for the materials Customer may no longer use and shall compensate the Customer for the lost value of the infringing part to the Phase in which it was used, up to and including the contract price for said Phase. Said refund shall be paid within ten (10) working days of notice to the Customer to discontinue said use. In addition to the foregoing, the Contractor shall indemnify the Customer in accordance with the provisions of Article 20 herein.

ARTICLE 16
CONTRACTOR’S STAFF

16.1
The Contractor agrees that the persons identified in the Contractor's response to the State’s LOC shall be assigned to this Project at its commencement or as more particularly outlined in the Contractor’s Proposal, and shall remain a part of this Project throughout the duration of the Agreement as long as such personnel is employed by the Contractor and is not replaced by the Contractor at the request of the Customer. Contractor further agrees that the assigned personnel will function in the capacity for which their services were acquired throughout the life of this Agreement. Any failure by the Contractor to so provide these persons shall entitle the State to terminate this Agreement for cause. Contractor agrees to pay the Customer fifty percent (50%) of the total contract amount if any of the assigned personnel is removed from the Project prior to the ending date of the Agreement for reasons other than departure from the Contractor’s employment or replacement by Contractor pursuant to the Customer’s request. Subject to the State’s written approval, the Contractor may substitute qualified persons in the event of the separation of the incumbents therein from employment with Contractor or for other compelling reasons that are acceptable to the State, and may also assign additional staff to provide technical support to the Customer. All substitute personnel assigned to this Project shall have equal or greater ability, experience and qualifications than the departing personnel and shall be subject to the prior written approval of the Customer. The Contractor must notify the Customer of any proposed removal of any Project personnel. The notice shall include the resumes and two (2) references for any proposed replacement personnel. The Contractor will not permanently divert any staff member from meeting work schedule(s) developed and approved under this Agreement unless approved in writing by the Customer.  In the event of Contractor personnel loss or redirection, the services performed by the Contractor shall be uninterrupted, and the Contractor shall report  in required status reports its efforts and progress in finding replacements and the effect of the absence of those personnel.

16.2
REMOVAL OF STAFF:
If at any time during the term of this Agreement the State becomes dissatisfied with the performance of any Contractor/subcontractor staff, the State may require replacement of such staff, which replacement shall be done within ten (10) working days of the request.

ARTICLE 17
OWNERSHIP OF DOCUMENTS AND WORK PAPERS
The Customer shall own all documents, notes, programs, databases (and all applications thereof), studies, files, reports, work papers and all other materials, electronic or otherwise, created by Contractor in connection with the Project, whether completed or in progress, except for the Contractor's internal administrative and quality assurance files and internal Project correspondence.  The Contractor shall deliver such documents and work papers to the Customer upon termination or completion of this Agreement.  The foregoing notwithstanding, the Contractor shall be entitled to retain a set of such work papers for its files.  Contractor shall be entitled to use such work papers only after receiving written permission from  the Customer and subject to the provisions of Article 18 herein.

ARTICLE 18
COPYRIGHT
All Deliverables, including without limitation, all hardware, software, source code, associated documentation and all other materials of every kind and nature, whether hard copy or electronic, (collectively referred to herein as the “Proprietary Material”) shall be the sole and exclusive property of the State, free from any claim(s), lien(s), or rights of retention on the part of the Contractor.  All patent rights, copyrights and other registration to the Proprietary Material shall be the property of the State of Mississippi, which shall have the sole right to seek patent, copyright, registered design, or other protection in connection therewith, except as to hardware and its associated documentation.  If federal or state law should not allow the State of Mississippi to seek patent, copyright, or other registration, the Contractor shall, if so requested by the State, seek such registration and shall irrevocably grant, assign and transfer such registration to the State.  In such event, the  State shall be responsible for all costs and fees associated with such registration.  The Contractor shall not under any circumstances use the Proprietary Material, in whole or in part, without the prior written approval of the Customer and payment of such royalty as the Customer deems appropriate.

ARTICLE 19
CONFIDENTIALITY
19.1
CONFIDENTIAL INFORMATION:
“Confidential Information” shall mean (a) those materials, documents, data, and other information which the Contractor has designated in writing as proprietary and confidential, and (b)  all data and information which the Contractor acquires as a result of its contact with and efforts on behalf of the Customer and any other information designated in writing as confidential by the State.  Each party to this Agreement agrees to protect all Confidential Information provided by one party to the other, to treat all such Confidential Information as confidential to the extent that confidential treatment is allowed under state law,  and, except as otherwise required by law, not to publish or disclose such information to any third party without the other party's written permission, and to do so by using those methods and procedures normally used to protect the party's own Confidential Information. 

19.2
DISCLOSURE OF CONFIDENTIAL INFORMATION:
In the event that either party to this Agreement receives notice that a third party requests divulgence of confidential or otherwise protected information and/or has served upon it a subpoena or other validly issued administrative or judicial process ordering divulgence of confidential or otherwise protected information, that party shall promptly inform the other party and thereafter respond in conformity with such subpoena to the extent mandated by state and/or federal laws, rules and regulations. This Article shall survive the termination or completion of this Agreement, and shall continue in full force and effect and shall be binding upon the Contractor and its agents, employees, successors, assigns, subcontractors or any party or entity claiming an interest in this Agreement on behalf of, or under the rights of the Contractor following any termination or completion of this Agreement. The parties agree that this Article is subject to and superseded by Mississippi Code Ann. Section 25-61-1, et. seq. regarding Public Access to Public Records.

19.3
EXCEPTIONS TO CONFIDENTIAL INFORMATION:
Contractor and the State shall not be obligated to treat as confidential and proprietary any information disclosed by the other party (“the Disclosing Party”) which (a) is rightfully known to the recipient prior to negotiations leading to this Agreement, other than information obtained in confidence under prior engagements; (b) is generally known or easily ascertainable by non-parties of ordinary skill in computer design and programming or in the business of the Customer; (c) is released by the Disclosing Party to any other person, firm, or entity (including governmental agencies or bureaus) without restriction; (d) is independently developed by the recipient without any reliance on Confidential Information; (e) is or later becomes part of the public domain or may be lawfully obtained by the State or the Contractor from any non-party, or (f) is disclosed with the Disclosing Party’s prior written consent.

ARTICLE 20
HOLD HARMLESS

To the fullest extent allowed by law, the Contractor shall indemnify, defend, save and hold harmless, protect, and exonerate the State, its Commissioners, Board Members, officers, employees, agents, and representatives, and the State of Mississippi from and against all claims, demands, liabilities, suits, actions, damages, losses, and costs of every kind and nature whatsoever, including, without limitation, court costs, investigative fees and expenses, attorneys' fees and claims for damages arising out of or caused by the Contractor and/or its partners, principals, agents, employees and/or subcontractors in the performance of or failure to perform this Agreement.  In the State’s sole discretion, the Contractor may be allowed to control the defense of any such claim, suit or action. In the event the Contractor defends said claim, suit or action, the Contractor shall use legal counsel acceptable to the State; the Contractor shall be solely responsible for all costs and/or expenses associated with such defense, and the State shall be entitled to participate in said defense.  The Contractor's obligations under this Article are contingent upon the State promptly notifying the Contractor in writing of any claim, suit or action of which it has knowledge, and the State cooperating with the Contractor's reasonable requests in defending said claim or suit. The Contractor shall not settle any claim, demand, suit or action without the State’s concurrence, which the State shall not unreasonably withhold.

ARTICLE 21
TERMINATION

21.1
TERMINATION FOR CAUSE:
Either party may terminate this Agreement upon a material breach by the other party upon thirty (30) days' prior written notice unless the defaulting party cures such breach within such thirty (30) day period, or, if the breach is one that is curable but requires more than thirty (30) days to cure, develops a plan to cure such breach within a mutually agreeable period of time and diligently proceeds according to such plan until the breach is cured. The non-defaulting party may also pursue any remedy available to it in law or in equity.

21.2
DEFAULT BY CONTRACTOR:
The State may terminate the whole or any part of this Agreement for cause under Article 21.1 above under the following circumstances: (a) If the Contractor becomes the subject of bankruptcy or receivership proceedings, whether voluntary or involuntary, or the Contractor executes an assignment for the benefit of its creditors; or (b) If the Contractor fails to produce Deliverables acceptable to the State within the time specified herein or any extension thereof; or (c) If the Contractor fails to make progress as to endanger performance of this Agreement in accordance with its terms, or (d) If the Contractor fails to perform any other provisions of this Agreement.

21.3
TERMINATION OTHER THAN FOR CAUSE:
The State may terminate the whole or any part of this Agreement for any reason after giving thirty (30) days' written notice specifying the effective date thereof to the Contractor.

21.4
RIGHTS UPON TERMINATION FOR CAUSE:
In the event of a termination for cause, the Contractor shall be entitled to: (a) the contract price for any completed Deliverable not previously tendered to the State, provided that the State accepts any such Deliverable under the procedures set forth in Article 13 of this Agreement; (b) the fair value for Work-in-Progress on any Deliverable not completed as of the effective date of the termination, said fair value to be determined by the parties based upon the degree of functional completion of the Deliverable discounted by the amount of labor required to complete the Deliverable; provided that, however, the State may refuse to accept any Work-in-Progress for a specified Deliverable, upon which refusal Contractor shall be due nothing for that Deliverable, (c) less the amount of re-procurement costs expended by the State, including but not limited to, the amount, over and above the amount of the performance bond, that the State incurred to procure the completion of the Deliverable, for Deliverables not accepted in whole or in part. Further, should the State terminate the Contractor for cause, the Contractor shall permanently forfeit the retainage set forth in Article 11.3 of this Agreement, and the State may seek such other damages and remedies as are available to it under the law. Upon termination for cause, the State shall have the ownership and/or license rights as defined in Articles 17 and 18 for all Deliverables and Work-in-Progress which it accepts under this Article. If, after termination, it is determined by a court of competent jurisdiction that the Contractor was not in default, the rights and obligations of the parties shall be the same as if the termination had been issued for other than cause, as set forth in Article 21.5 herein.

21.5
RIGHTS UPON TERMINATION OTHER THAN FOR CAUSE:
In the event of a termination other than for cause, the Contractor shall be entitled to: (a) the contract price for any completed Deliverable not previously tendered to the State, provided that the State accepts any such Deliverable under the procedures set forth in Article 13 of this Agreement; (b) the fair value for Work-in Progress on any Deliverable not completed, whether accepted or not by the State, as of the effective date of the termination, said fair value to be determined by the parties based upon the degree of functional completion of the Deliverable discounted by the amount of labor required to complete the Deliverable, and (c) the amount of funds actually retained under Article 11.3 herein. Upon termination of this Agreement other than for cause, the State shall have the ownership and/or license rights as defined in Articles 17 and 18  for all Deliverables and Work-in-Progress which it accepts under this Article.

ARTICLE 22
INSURANCE

22.1
Contractor and all subcontractors shall maintain, at its own expense, the following insurance coverages in the amounts specified, insuring the Contractor, its employees, agents, designees, subcontractors, and any indemnities as required herein:

A.
Professional liability insurance in an amount not less than one million dollars ($1,000,000.00), including personal injury, bodily injury (including both disease or death), property damages and blanket contractual liability; and

B.
Comprehensive general liability insurance in an amount not less than one million dollars ($1,000,000.00), including coverage for blanket contractual liability, broad form property damage, personal injury and bodily injury (including illness, disease and death), and products/completed operations; and

C.
Comprehensive automobile liability insurance, including hired and non-owned vehicles, in an amount not less than one million dollars ($1,000,000.00), covering bodily injury and property damage; and

D.
Employee fidelity bond insurance in an amount not less than three hundred thousand dollars ($300,000.00), and

E.
Workers' compensation insurance in the amounts required pursuant to the laws of the State of Mississippi.

22.2
DURATION:
All insurance policies required herein shall be issued by an insurance company or companies licensed to do business in the State of Mississippi and acceptable to the State, and shall be written on an occurrence basis or the Contractor/subcontractor shall provide coverage to the State for a period of not less than three (3) years after expiration of the Warranty Period.  The Contractor/subcontractor shall name ITS, the Customer, and the State of Mississippi as additional insured on all insurance policies and coverages, excepting only the professional liability coverage, and all such policies shall include the following endorsement: “It is hereby agreed and understood that ITS, the Customer, and the State of Mississippi are named as additional insured, and that the coverage afforded to ITS, the Customer, and the State of Mississippi under this policy shall be primary insurance.  If ITS, the Customer, and the State of Mississippi have other insurance which is applicable to the loss, such other insurance shall be on an excess or contingent basis.  The amount of the Insurer's liability under this policy shall not be reduced by the existence of such other insurance”.

22.3
NO CANCELLATION:
No policy of insurance may be canceled, modified or reduced during the course of this Agreement.

22.4
DEDUCTIBLES:
Contractor/subcontractor shall be responsible for all deductibles and for any inadequacy or absence of coverage, and the Contractor/subcontractor shall have no claim or other recourse against the State for any costs or loss attributable to such deductibles or to coverage limitations, exclusions, or unavailability, all of which shall be borne solely by the Contractor/subcontractor.

22.5
CERTIFICATE OF INSURANCE:
At the time of the execution of this Agreement, the Contractor/subcontractor shall deliver to the State a Certificate or Certificates of Insurance, certifying the types and the amounts of coverage, certifying that said insurance is in force before the Contractor/subcontractor starts work, certifying that said insurance applies to the Project and to all activities and liability of the Contractor/subcontractor pursuant to this Agreement, and certifying that ITS, the Customer, and the State of Mississippi are named as additional insured on the Contractor/subcontractor's policies of insurance by endorsement as required herein.  The Contractor/subcontractor shall simultaneously deliver to ITS, the Customer, and the State of Mississippi one duplicate original of each entire insurance policy.

22.6
NONDELEGABLE:
The insurance and indemnity obligations of this Agreement are nondelegable.  The Contractor shall not subcontract any part of this Agreement without retaining absolute responsibility for requiring the same insurance coverages from its subcontractors.

22.7
PAYMENT OF PREMIUMS:
The Contractor/subcontractor shall be responsible for payment of all premiums for insurance required by this Agreement, but the Contractor’s/subcontractor’s obligations shall not be limited to the purchase of insurance.  The Contractor shall indemnify and hold harmless the State, as described in Article 20 of this Agreement, for all damages for which insurance should have been provided pursuant to this Agreement, irrespective of whether said insurance was actually obtained.  The Contractor’s indemnity obligations under this Agreement shall not be restricted to amounts available under insurance, whether actually obtained or which should have been obtained, but shall extend to the fullest extent, as set forth in Article 20 of this Agreement.

22.8
The Contractor’s and any subcontractor’s failure to maintain complete insurance shall be a material breach of this Agreement authorizing the State, at the State’s sole election, either to terminate this Agreement for cause or to provide full insurance coverage at the Contractor's sole expense; however, in neither case shall the Contractor's liability be lessened.

22.9
In the event the Contractor or any subcontractors fail to obtain and maintain insurance required by this Agreement, the State shall be entitled, at its sole discretion and without waiving any rights hereunder, to purchase said insurance and deduct the premium costs from any amounts owed the Contractor.  However, the State shall have no obligation to purchase said insurance and failure to do so shall not constitute a waiver of the Contractor's and/or subcontractor's obligations with respect to insurance as set forth in this Agreement.

22.10
The State shall not be required to purchase any insurance under this Agreement.

ARTICLE 23
DISPUTES
Any dispute concerning a question of fact under this Agreement which is not disposed of by agreement of the Contractor and Customer shall be decided by the Executive Director of ITS or his/her designee.  This decision shall be reduced to writing and a copy thereof mailed or furnished to the parties. Disagreement with such decision by either party shall not constitute a breach under the terms of this Agreement. Nothing in this Article shall abridge the right of either party to seek such other rights and remedies it may have at law or in equity.

ARTICLE 24
RECORD RETENTION AND ACCESS TO RECORDS
Contractor shall establish and maintain financial records, supporting documents, statistical records and such other records as may be necessary to reflect its performance of the provisions of this Agreement. The Customer, ITS, any State agency authorized to audit Customer, and/or any of their duly authorized representatives, shall have unimpeded, prompt access to any of the Contractor’s books, documents, papers and/or records that are pertinent to this Agreement to make audits, examinations, excerpts and transcriptions at the Contractor’s office where such records are kept during Contractor’s normal business hours. All records relating to this Agreement shall be retained by the Contractor for three (3) years from the date of receipt of final payment under this Agreement. However, if any litigation or other legal action, by or for the state or federal government has begun that is not completed at the end of the three (3) year period, or if an audit finding, litigation or other legal action has not been resolved at the end of the three (3) year period, the records shall be retained until resolution. 

ARTICLE 25
INDEPENDENT CONTRACTOR STATUS
25.1
The Contractor shall, at all times, be regarded as an independent contractor and shall at no time act as an agent for the State.  Nothing contained herein shall be deemed or construed by the State, the Contractor, or any third party as creating the relationship of principal and agent, partners, joint venturers, or any similar such relationship between the State and the Contractor.  Neither the method of computation of fees or other charges, nor any other provision contained herein, nor any acts of the State or the Contractor hereunder, creates or shall be deemed to create a relationship other than the independent relationship of the State and the Contractor.

25.2
Contractor’s personnel shall not be deemed in any way, directly or indirectly, expressly or by implication, to be employees of the State.

25.3
It is further understood that the consideration expressed herein constitutes the full and complete compensation for all services and performances hereunder, and that, except as provided for in Articles 8 and 11.3 of this Agreement, any sum due and payable to Contractor shall be paid as a gross sum with no withholdings or deductions being made by the State for any purpose from said contract sum.

25.4
Contractor shall pay when due all salaries and wages of its employees, and it accepts exclusive responsibility for the payment of federal income tax, state income tax, social security, unemployment compensation, and any other withholdings that may be required. Neither Contractor nor employees of Contractor are entitled to state retirement or leave benefits.

ARTICLE 26
NON-SOLICITATION OF EMPLOYEES

Each party to this Agreement agrees not to employ or to solicit for employment, directly or indirectly, any of the other party's employees until at least six (6) months after the expiration/termination of this Agreement, unless mutually agreed to in writing by the State and the Contractor.

ARTICLE 27
COMPLIANCE WITH LAWS
The Contractor understands that the State is an equal opportunity employer and therefore maintains a policy which prohibits unlawful discrimination based on race, color, creed, sex, age, national origin, physical handicap, disability, or any other consideration made unlawful by federal, state, or local laws.  All such discrimination is unlawful and the Contractor agrees during the term of the Agreement that the Contractor will strictly adhere to this policy in its employment practices and provision of services.  The Contractor shall comply with, and all activities under this Agreement shall be subject to all Customer policies and procedures, and all applicable federal, state and local laws, regulations, policies and procedures as now existing and as may be amended or modified.

ARTICLE 28
ASSIGNMENTS AND SUBCONTRACTS
28.1
The Contractor acknowledges that it was selected by the State to perform the services required hereunder based, in part, upon the Contractor’s special skills and expertise. The Contractor shall not assign, subcontract or otherwise transfer this Agreement or its obligations hereunder in whole or in part without the prior written consent of the State, which the State may, in its sole discretion, approve or deny without reason.  Any attempted assignment or transfer of its obligations without such consent shall be null and void. Subject to the foregoing, this Agreement shall be binding upon the respective successors and assigns of the parties.

28.2
Contractor must obtain the written approval of Customer before subcontracting any portion of this Agreement. No such approval by the State of any subcontract shall be deemed in any way to provide for the incurrence of any obligation of the State in addition to the total fixed price agreed upon in this Agreement. All subcontracts shall incorporate the terms of this Agreement and shall be subject to the terms and conditions of this Agreement and to any conditions of approval that the State may deem necessary.

28.3
Contractor represents and warrants that any subcontract agreement Contractor enters into shall contain a provision advising the subcontractor that the subcontractor shall have no lien and no legal right to assert control over any funds held by the Customer, and that the subcontractor acknowledges that no privity of contract exists between the Customer and the subcontractor and that the Contractor is solely liable for any and all payments which may be due to the subcontractor pursuant to its subcontract agreement with the Contractor. The Contractor shall indemnify and hold harmless the State from and against any and all claims, demands, liabilities, suits, actions, damages, losses, costs and expenses of every kind and nature whatsoever arising as a result of Contractor’s failure to pay any and all amounts due by Contractor to any subcontractor, materialman, laborer or the like.

28.4
All subcontractors shall be bound by any negotiation, arbitration, appeal, adjudication or settlement of any dispute between the Contractor and the Customer, where such dispute affects the subcontract.

ARTICLE 29
ADDITIONAL PROVISIONS
29.1
AUTHORITY TO CONTRACT:
Contractor warrants (a) that it is a validly organized business with valid authority to enter into this Agreement; (b) that it is qualified to do business and in good standing in the State of Mississippi; (c) that entry into and performance under this Agreement is not restricted or prohibited by any loan, security, financing, contractual, or other agreement of any kind, and (d) notwithstanding any other provision of this Agreement to the contrary, that there are no existing legal proceedings or prospective legal proceedings, either voluntary or otherwise, which may adversely affect its ability to perform its obligations under this Agreement.

29.2
WAIVER:
No delay or omission by either party to this Agreement in exercising any right, power, or remedy hereunder or otherwise afforded by contract, at law, or in equity shall constitute an acquiescence therein, impair any other right, power or remedy hereunder or otherwise afforded by any means, or operate as a waiver of such right, power, or remedy.  No waiver of or modification to any term or condition of this Agreement will void, waive, or change any other term or condition.  No waiver by one party to this Agreement of a default by the other party will imply, be construed as or require waiver of future or other defaults. A waiver by the State, to be effective, must be in writing, must set out the specifics of what is being waived, and must be signed by an authorized representative of the State.

29.3
GOVERNING LAW:
This Agreement shall be construed in accordance with and governed by the laws of the State of Mississippi and venue for the resolution of any dispute shall be Jackson, Hinds County, Mississippi.

29.4
NOTICES:
Any notice required or permitted to be given under this Agreement shall be in writing and personally delivered or sent by facsimile provided that the original of such notice is sent by certified United States mail, postage prepaid, return receipt requested, to the party to whom the notice should be given at their business address listed herein. ITS’ address for notice is: Mr. David L. Litchliter, Executive Director, Mississippi Department of Information Technology Services, 301 North Lamar Street, Suite 508, Jackson, Mississippi 39201. Customer’s address for notice is: Mrs. Cille Litchfield, Chief Systems Information Officer, Mississippi Department of Finance and Administration, 501 North West Street, Suite 1201A, Jackson, Mississippi 39201. The Contractor’s address for notice is: SPECIFY NAME, TITLE, COMPANY NAME & ADDRESS.  Notice shall be deemed given when actually received or when refused. The parties agree to promptly notify each other in writing of any change of address.

29.5
ATTORNEYS’ FEES AND EXPENSES:
Subject to other terms and conditions of this Agreement, in the event the Contractor defaults in any obligations under this Agreement, the Contractor  shall pay to the State all costs and expenses (including, without limitation, investigative fees, court costs, and attorneys’ fees) incurred by the State in enforcing this Agreement or otherwise reasonably related thereto. Contractor agrees that under no circumstances shall the Customer or ITS be obligated to pay any attorneys' fees or costs of legal action to the Contractor. 

29.6
FORCE MAJEURE:
Each party shall be excused from performance for any period and to the extent that it is prevented from performing any obligation or service, in whole or in part, as a result of causes beyond the reasonable control and without the fault or negligence of such party and/or its subcontractors. Such acts shall include without limitation acts of God, strikes, lockouts, riots, acts of war, epidemics, governmental regulations superimposed after  the fact, fire, earthquakes, floods, or other natural disasters (the “Force Majeure Events”). When such a cause arises, the Contractor shall notify the State immediately in writing of the cause of its inability to perform; how it affects its performance, and the anticipated duration of the inability to perform. Delays in delivery or in meeting completion dates due to Force Majeure Events shall automatically extend such dates for a period equal to the duration of the delay caused by such events, unless the State determines it to be in its best interest to terminate the Agreement.

29.7
SEVERABILITY:
If any term or provision of this Agreement is prohibited by the laws of the State of Mississippi or declared invalid or void by a court of competent jurisdiction, the remainder of this Agreement shall be valid and enforceable to the fullest extent permitted by law provided that the State’s purpose for entering into this Agreement can be fully achieved by the remaining portions of the Agreement that have not been severed. In such event, the parties shall amend the Agreement as necessary to reflect the original intent of the parties and to bring any invalid or unenforceable provisions in compliance with applicable law. 

29.8
THIRD PARTY ACTION NOTIFICATION:
Contractor shall give the Customer prompt notice in writing of any action or suit filed, and prompt notice of any claim made against Contractor by any entity that may result in litigation related in any way to this Agreement, and/or which may affect the Contractor’s performance under this Agreement.

29.9
INTEREST:
Except as to late payments as set forth in Article 8.3 herein, the State shall not be required to pay any interest, including prejudgment interest, under this Agreement, 

29.10
CAPTIONS:
The captions and headings in this Agreement are for convenience only, and in no way define, limit or describe the scope or intent of any provision or article of this Agreement.

29.11
TAXES:
Contractor is solely liable for all taxes, including, but not limited to, use, excise, personal property, and sales tax.  It is the Contractor’s sole responsibility to contact the appropriate city, county, and state taxing authorities to determine the Contractor's tax liabilities, if any.

29.12
SOVEREIGN IMMUNITY:
By entering into this Agreement with Contractor the State of Mississippi does in no way waive its sovereign immunities or defenses as provided by law.

29.13
STATE PROPERTY:
Contractor shall be responsible for the proper custody of any State-owned property furnished for Contractor’s use in connection with the performance of this Agreement. Contractor shall reimburse the State for any loss or damage, normal wear and tear excepted.

29.14
STATE REGISTRATION:
Contractor must furnish certification of authority to conduct business in the State of Mississippi as a condition of this Agreement. Such registration must be obtained from the Secretary of State of the State of Mississippi before actual work under this Agreement begins.

29.15
LOCATION OF WORK:
All work provided in connection with this contract will be required to be performed on-site in the Customer’s offices in Jackson, Mississippi unless written approval is received from the State. Contractor accepts full responsibility for all problems arising out of a decision to perform off-site work.

29.16
MODIFICATION OR RENEGOTIATION:
This Agreement may be modified only by written agreement signed by the parties hereto. The parties agree to renegotiate the Agreement if federal and/or state revisions of any applicable laws or regulations make changes in this Agreement necessary.

29.17
INTEGRATED AGREEMENT/MERGER:
This Agreement, including all Contract Documents, represents the entire and integrated agreement between the parties hereto and supersedes all prior negotiations, representations or agreements, irrespective of whether written or oral, including all terms of any unsigned or “shrink-wrap” license included in any package, media or electronic version of Contractor-furnished software.  The Contractor acknowledges that it has thoroughly read all Contract Documents and has had the opportunity to receive competent advice and counsel necessary for it to form a full and complete understanding of all rights and obligations herein, and is duly authorized to execute this Agreement.  Accordingly, this Agreement shall not be construed or interpreted in favor of or against the State or the Contractor on the basis of draftsmanship or preparation hereof.

29.18
SURVIVAL:
Articles 14, 15, 17, 18, 19, 20, 24, 26, 29.3, 29.12, and all other articles which, by their express terms so survive or which should so reasonably survive, shall survive any termination or expiration of this Agreement.

ARTICLE 30
DEBARMENT AND SUSPENSION CERTIFICATION
Contractor certifies that neither it nor its principals: (a) are presently debarred, suspended, proposed for debarment, declared ineligible or voluntarily excluded from covered transactions by any federal department or agency; (b) have, within a three (3) year period preceding this Agreement, been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain or performing a public (federal, state or local) transaction or contract under a public transaction; violation of federal or state anti-trust statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements or receiving stolen property; (c) are presently indicted of or otherwise criminally or civilly charged by a governmental entity with the commission of fraud or a criminal offense in connection with obtaining, attempting to obtain or performing a public (federal, state or local) transaction or contract under a public transaction; violation of federal or state anti-trust statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements or receiving stolen property, and (d) have, within a three (3) year period preceding this Agreement, had one or more public transaction (federal, state or local) terminated for cause or default.

ARTICLE 31 NETWORK SECURITY

Contractor and Customer understand and agree that the State of Mississippi’s Enterprise Security Policy mandates that all remote access to and/or from the State network must be accomplished via a Virtual Private Network (VPN).  If remote access is required at any time during the life of this Agreement, Contractor and Customer agree to implement/maintain a VPN for this connectivity.  This required VPN must be IPSec-capable (ESP tunnel mode) and will terminate on a Cisco VPN-capable device ( i.e. VPN concentrator, PIX firewall, etc.) on the State’s premises.  Contractor agrees that it must, at its expense, implement/maintain a compatible hardware/software solution to terminate the specified VPN on the Contractor’s premises. The parties further understand and agree that the State protocol standard and architecture are based on industry-standard security protocols and manufacturer engaged at the time of contract execution. The State reserves the right to introduce a new protocol and architecture standard and require the Contractor to comply with same, in the event the industry introduces a more secure, robust protocol to replace IPSec/ESP and/or there is a change in the manufacturer engaged.
ARTICLE 32
STATUTORY AUTHORITY
By virtue of Section 25-53-21 of the Mississippi Code Annotated, as amended, the executive director of ITS is the purchasing and contracting agent for the State of Mississippi in the negotiation and execution of all contracts for the acquisition of information technology equipment, software and services. The parties understand and agree that ITS as contracting agent is not responsible or liable for the performance or non-performance of any of Customer’s or Contractor’s contractual obligations, financial or otherwise, contained within this Agreement.

For the faithful performance of the terms of this Agreement, the parties have cause this Agreement to be executed by their undersigned representatives.

State of Mississippi, Department  


Insert Name of Vendor                             
of Information Technology Services,

on behalf of Mississippi Department 

of Finance and Administration

By: 

By: 


                        Authorized Signature                                                Authorized Signature

Printed Name:  David L. Litchliter


Printed Name: 

Title:   Executive Director



Title: 


Date: 

Date: 


Mississippi Department of Finance and

Administration

By: ________________________________

              Authorized Signature

Printed Name: ______________________

Title: _____________________________

Date: _____________________________
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